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1

I.

2

INTRODUCTION

Section 230 of the Communications Decency Act, 47 U.S.C. § 230(c)(1) (“CDA”),

3

provides online service providers broad immunity from suit for claims based on third-party

4

content. The immunity applies based on three objective criteria, and Plaintiffs do not

5

dispute that all three are present here—i.e., Backpage.com is an “interactive computer

6

service,” Plaintiffs’ claims are based on content created and posted by third parties, and

7

Plaintiffs seek to hold Backpage.com liable as the “publisher or speaker” of that content.

8
9

Plaintiffs instead attack the Backpage.com website as a whole, arguing that it should
be stripped of Section 230 immunity because it allegedly “encourages” unlawful content

10

and therefore Backpage.com should be deemed to have “created” or “developed” all content

11

on the site. Countless cases have flatly rejected all these arguments. It is well-established

12

that a plaintiff cannot defeat Section 230 immunity by attacking an entire website. As a

13

matter of law, the immunity applies regardless of whether a website operator knew or

14

allegedly should have known that user content was unlawful. Immunity cannot be defeated

15

by allegations that a website “encourages” unlawful content. The fact that a website earns

16

revenues or profits from third-party content is irrelevant to Section 230 immunity. And,

17

while courts have recognized that a website’s rules and restrictions to deter unlawful content

18

support Section 230 immunity, no court has ever accepted the remarkable proposition

19

Plaintiffs offer—that a site’s rules should be interpreted to mean the opposite of what they

20

say and therefore can be the basis for denying immunity. As is true of Plaintiffs’ arguments

21

as a whole, this would gut Section 230 and Congress’s purposes to preserve free speech on

22

the Internet and self-policing by online service providers.

23

Plaintiffs say almost nothing about the vast body of law establishing these principles.

24

Instead, they base their arguments on a gross misreading of one case, Fair Housing Council

25

of San Fernando Valley v. Roommates.com LLC, 521 F.3d 1157 (9th Cir. 2008) (en banc).1

26
1

27

Attached as Exhibit A are copies of Roommates.com and other key cases particularly relevant to
Backpage.com’s arguments on this motion.
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1

In fact, the Ninth Circuit in Roommates.com rejected the very arguments Plaintiffs advance,

2

cautioning that such overbroad interpretations of “develop” would “cut the heart out of

3

section 230” and “sap Section 230 of all meaning.” Id.at 1172, 1174.

4

Plaintiffs seem to believe their panacea is the Washington standard for evaluating

5

CR 12(b)(6) motions. Yet, while the Court must accept all factual allegations under that

6

rule, it need not credit legal conclusions or allegations that are irrelevant to Section 230

7

immunity. Plaintiffs’ allegations that Backpage.com encourages or develops unlawful

8

content are both conclusory and irrelevant. Plaintiffs cannot defeat Section 230 immunity

9

by artful pleading. “[S]ection 230 must be interpreted to protect websites not merely from

10

ultimate liability, but from having to fight costly and protracted legal battles.” Id. at 1175.

11

Permitting Plaintiffs’ claims to proceed simply because of the more liberal CR 12(b)(6)

12

standard would violate the long-established rule that “federal right[s] cannot be defeated by

13

the forms of local practice.” Brown v. Western Ry. Of Ala., 338 U.S. 294, 296 (1949).

14
15

The Court should reject Plaintiffs’ attempt to circumvent Section 230 and dismiss
their claims with prejudice.

16
17
18
19
20
21
22
23
24
25

II.
A.

ARGUMENT

Plaintiffs’ Arguments Are Based On a Misinterpretation of
Roommates.com That Would Gut Section 230 Immunity.

Nowhere in their opposition do Plaintiffs dispute that Backpage.com satisfies the
three elements of CDA Section 230, i.e., that (1) Backpage.com is an “interactive computer
service;” (2) Plaintiffs base their claims on content created and posted by third parties; and
(3) their claims seek to treat Backpage.com “as the publisher or speaker” of that content.
See Motion to Dismiss at 9-10 (“Mot.”); see also First Am. Compl. ¶¶ 2.8, 4.1, 4.2, 5.2, 5.3,
6.2, 6.3, 6.5 (alleging and admitting that pimps created and posted ads). Instead, they claim
Backpage.com is not entitled to Section 230 immunity because it is purportedly itself also

26
27
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1

an “information content provider.”2 Plaintiffs base this argument almost entirely on a

2

mischaracterization of Roommates.com.

3

The facts of Roommates.com are important, though Plaintiffs ignore them.

4

Roommates.com operated a website designed to match prospective roommates. It required

5

users to answer certain questions by selecting pre-set responses from drop-down menus,

6

including about their gender, sexual orientation, and whether they had children. Id. at 1160.

7

The site also provided a space for users to submit “Additional Comments” entirely of their

8

own choosing. Id. It assembled users’ responses in profile pages searchable by various

9

criteria, including the required disclosures about gender, sexual orientation, and children.

10

Id. Two housing groups sued Roommates.com under the Fair Housing Act, 42 U.S.C.

11

§ 3601 et seq., and state laws, arguing that it did online what a real estate broker could not

12

lawfully do in person, i.e., rent housing based on discriminatory criteria.

13

Roommates.com argued it was immune from these claims under Section 230. The

14

Ninth Circuit agreed in one sense but disagreed in another. The court held that

15

Roommates.com itself developed content and “contribute[d] materially to the alleged

16

illegality” of the content because it wrote questions designed to elicit discriminatory

17

preferences and required users to answer them. Id. at 1168; see id. at 1166 (“By requiring

18

subscribers to provide the information as a condition of accessing its service, and by

19

providing a limited set of pre-populated answers, Roommate becomes much more than a

20

passive transmitter of information provided by others; it becomes the developer, at least in

21

part, of that information.”).

22

As the Ninth Circuit repeatedly emphasized, the crux of its decision that

23

Roommates.com was a content developer was the site’s requirement that users submit

24
25
26
27

2

Defined as a “person or entity that is responsible, in whole or in part, for the creation or development
of information provided through the Internet or any other interactive computer service.” 47 U.S.C. §
230(f)(3).
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1

allegedly unlawful content to its site.3 Numerous courts have interpreted Roommates.com

2

in precisely this way and have rejected broader readings such as Plaintiffs’.4

3

Contrary to Plaintiffs’ arguments, see Opp. at 12-13, the Ninth Circuit did not hold

4

that a website “develops” content merely because it makes it “useable and available.” Quite

5

the opposite, the court took pains to explain that the Section 230’s definition of an

6

“information content provider” must not be interpreted so broadly:

7

It’s true that the broadest sense of the term “develop” could include … just
about any function performed by a website. But to read the term so broadly
would defeat the purposes of section 230 by swallowing up every bit of the
immunity that the section otherwise provides.

8
9
10

521 F.3d at 1167. The court similarly reasoned that merely classifying information does

11

not make a website a “developer” of content:
Of course, any classification of information … could be construed as
“develop[ment]” under an unduly broad reading of the term. But, once again,
such a broad reading would sap section 230 of all meaning.

12
13
14

Id. at 1172.

15

Plaintiffs’ misrepresentation of Roommates.com is even more obvious given the

16

court’s holding that Roommates.com was immune from claims stemming from user content

17

in the “Additional Comments” field. Roommates.com was “not responsible, in whole or in

18
19
20
21
22
23
24
25
26
27

3

See 521 F.3d at 1165 (“Roommate’s own acts—posting the questionnaire and requiring answers to it—
are entirely its doing and thus Section 230 of the CDA does not apply to them.”); id. at 1166 (“When a
business enterprise extracts such information from potential customers as a condition of accepting them
as clients, it is no stretch to say that the enterprise is responsible, at least in part, for developing that
information.”); id. at 1167 (“Roommate designed its search system so it would steer users based on the
preferences and personal characteristics that Roommate itself forces subscribers to disclose.”); id. at
1172 (“Roommate does not merely provide a framework that could be utilized for proper or improper
purposes; rather, Roommate’s work in developing the discriminatory questions, discriminatory answers
and discriminatory search mechanism is directly related to the alleged illegality of the site.”).

4

Atlantic Recording Corp. v. Project Playlist, Inc., 603 F. Supp. 2d 690, 701 (S.D.N.Y. 2009) (finding
Roommates.com “readily distinguishable” because it “was based solely on the fact that the content on the
website that was discriminatory was supplied by Roommates.com itself”); Doe v. MySpace, Inc., 629 F.
Supp. 2d 663, 665 (E.D. Tex. 2009) (“The Ninth Circuit repeatedly stated … that the Roommates.com
website required its users to provide certain information as a condition of its use and was, therefore, an
information content provider.” (emphasis added)); Goddard v. Google, Inc., 640 F. Supp. 2d 1193, 120102 (N.D. Cal. 2009) (Roommates.com “carved out only a narrow exception” and “turned entirely on the
website’s decision to force subscribers to divulge protective characteristics and discriminatory
preferences as a condition of using its services.” (emphasis added)).
Davis Wright Tremaine LLP
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1

part, for the development of this content, which comes entirely from subscribers and is

2

passively displayed by Roommate.” Id. at 1174. Roommates.com could not identify

3

unlawful statements in the “Additional Comments” field without reviewing every post,

4

making this “precisely the kind of situation for which section 230 was designed to provide

5

immunity.” Id. The court analogized the “Additional Comments” field to the classified ad

6

website Craiglist.com “in that users are given an open text prompt … without any structure

7

imposed on their content or any requirement to enter discriminatory information.” See also

8

id. at 1172 n.33. This is, of course, exactly what Backpage.com provides too.

9

Roommates.com also underscored that when a website imposes rules and restrictions

10

to prevent improper posts that a user circumvents, that fact supports application of Section

11

230 immunity. The court reiterated its holding in Carafano v. Metrosplash.com, Inc., 339

12

F.3d 1119 (9th Cir. 2003), that a dating website was immune from claims premised on a

13

false profile posted by a “malevolent user,” because “the defamatory posting was contrary

14

to the website’s express policies” and the plaintiff’s claim was, “in effect, that [the website]

15

failed to review each user-created profile to ensure that it wasn’t defamatory,” i.e.,

16

“precisely the kind of activity for which Congress intended to grant absolution with the

17

passage of section 230.” 521 F.3d at 1171-72.

18

The plaintiffs in Roommates.com contended that, because the website encouraged

19

discriminatory preferences through the mandatory questions in the registration process, it

20

encouraged other discriminatory statements in the “Additional Comments” field. Id. at

21

1174. The Ninth Circuit disagreed, emphasizing that such theories of “implicit

22

encouragement” or “development by inference” would gut Section 230:

23
24
25
26
27

[T]here will always be close cases where a clever lawyer could argue that
something the website operator did encouraged the illegality. Such close
cases, we believe, must be resolved in favor of immunity, lest we cut the heart
out of section 230 by forcing websites to face death by ten thousand duckbites, fighting off claims that they promoted or encouraged—or at least tacitly
assented—to the illegality of third parties. Where it is very clear that the
website directly participates in developing the alleged illegality—as it is clear
here with respect to Roommate’s questions, answers and the resulting profile
Davis Wright Tremaine LLP

BACKPAGE.COM’S REPLY ON MOTION TO DISMISS – 5

L AW O F FI CE S
Suite 2200, 1201 Third AvenueSeattle, WA 98101-3045
206.622.3150 main · 206.757.7700 fax

1
2
3
4
5

pages—immunity will be lost. But in cases of enhancement by implication or
development by inference—such as with respect to the “Additional
Comments” here—section 230 must be interpreted to protect websites not
merely from ultimate liability, but from having to fight costly and protracted
legal battles.
Id. at 1174-75.
The line drawn by Roommates.com is plain. To overcome Section 230 immunity, it

6

must be “very clear” that a website directly participated in developing the specific content

7

that is claimed to be illegal—by itself creating and posting the unlawful content or requiring

8

users to submit unlawful content. But when a plaintiff merely alleges a website “promoted

9

or encouraged” or “tacitly assented” to the illegality of third-party content, such

10

“enhancement by implication or development by inference” will not defeat Section 230

11

immunity. Here, it is very clear that Plaintiffs’ arguments fall on the side of the line for

12

which immunity is preserved. Plaintiffs’ claims are exactly what Roommates.com cautioned

13

against—a “clever lawyer … argu[ing] that something the website operator did encouraged

14

the illegality,” and this is a circumstance that “must be resolved in favor of immunity, lest

15

we cut the heart out of Section 230.” 521 F.3d at 1174 (emphasis in original).

16
17
18
19
20
21
22
23
24
25
26
27

B.

Plaintiffs’ Arguments About How Backpage.com Allegedly “Develops”
Content Have All Been Rejected.

In their effort to recast Backpage.com as a content provider, Plaintiffs assert that the
website “has developed and created unlawful content” “[t]hrough three distinct but related
actions.” Opp. at 3. As noted above, Plaintiffs expressly admit that the ads upon which
they base their claims were created by third parties—i.e., the pimps, see First Am. Compl.
¶¶ 2.8, 4.1, 4.2, 5.2, 5.3, 6.2, 6.3, and Plaintiffs cannot overcome their own admissions now
by arguing otherwise. To the extent Plaintiffs claim Backpage.com “developed” content
through the “three distinct … actions,” all of these arguments have also been rejected.

1.

Backpage.com Does Not Develop Content by Providing a
Category for Escort Ads.

Plaintiffs assert, first, that Backpage.com should be treated as a content provider
because the website has a category for “escorts.” See Opp. at 11 (“[t]he information created
Davis Wright Tremaine LLP
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1

by Backpage is the term ‘escorts’”). They argue that “escort” is a euphemism for

2

prostitution, and therefore all ads in the category are for prostitution. See Opp. at 10-12, 14-

3

17 (“I know it when I see it.”). Every court to consider this argument has rejected it.5

4

In Dart v. Craigslist, Inc., 665 F. Supp. 2d 961 (N.D. Ill. 2009), the Cook County

5

sheriff similarly argued that Craigslist induced users to post prostitution ads by having an

6

“erotic services” category with subcategories such as “w4m.” Id. at 968; see also id. at 967

7

(quoting complaint, alleging “[i]t was foreseeable to [Craigslist] that prostitution would be a

8

likely result where it created a section named ‘erotic services’ and designated twenty-one

9

categories based on sexual preference.”). The court held: “Plaintiff is simply wrong when

10

he insists that these terms [i.e., “erotic services” “adult services,” or the subcategories] are

11

all synonyms for illegal sexual services.” Id. As the court noted, “[n]othing in the service

12

craigslist offers induces anyone to post any particular listing.” Id. at 968 (quoting Chicago

13

Lawyers’ Comm. for Civil Rights Under the Law, Inc. v. Craigslist, Inc., 519 F.3d 666, 668

14

(7th Cir. 2008)). The court explained: “Plaintiff’s argument that Craigslist causes or

15

induces illegal content is further undercut by the fact that Craigslist repeatedly warns users

16

not to post such content.” Of course, this is equally true of Backpage.com.

17

Even more on point, the plaintiff in M.A. v. Village Voice Medial Holdings, LLC,

18

809 F. Supp. 2d 1041 (E.D. Mo. 2011), raised the same argument Plaintiffs assert,

19

concerning the same categorization on Backpage.com and relying on the same authority.

20

See id. at 1044 (quoting complaint, which alleged Backpage.com develops content in part

21

because the site contains “advertising for escorts under the adult section” and Backpage.com

22

therefore allegedly “ha[s] knowledge that postings on their website were advertisements for

23
5

24
25
26
27

Plaintiffs cite only one case in support of this argument, First Global Commnc’ns, Inc. v. Bond, 413 F.
Supp. 2d 1150 (W.D. Wash. 2006), claiming that “Judge Pechman … found that ‘escort was a
euphemism for prostitution services.’” Opp. at 22-23 (ostensibly quoting First Global, although there is
no such statement in the opinion). In fact, that case involved claims between two competing websites
that admittedly provided information “about prostitution services in the United States and abroad,”
including user reviews. 413 F. Supp. 2d at 1151-52. Judge Pechman made no findings about the term
“escort;” rather, she wrote that those websites’ “escort services” advertising was, by plaintiff’s counsel’s
own admission, “essentially a euphemism for prostitution services.” Id. at 1152.
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1

prostitution”). The court disagreed, holding that “the creation by Backpage of an ‘adult’

2

category does not impose liability on Backpage for ads posted in that category.” Id. at 1049.

3

It also called the plaintiff’s reliance on Roommates.com “unavailing,” because

4

Roommates.com had “active control of the content of the objectionable postings” “by

5

requiring subscribers to include discriminatory criteria in their profiles, and this is what

6

caused the website to be described as a developer.” Id. at 1052 (citations omitted; emphasis

7

in original). The court rejected the plaintiff’s attacks on the website as a whole, noting that

8

the plaintiff’s allegations were insufficient to show that Backpage.com was responsible for

9

the specific content of the ads concerning the plaintiff or specifically encouraged that

10

content. Id.; see also S.C. v. Dirty World, LLC, 2012 WL 3335284, at *4 (W.D. Mo. Mar.

11

12, 2012) (rejecting arguments that the structure and operation of the site encouraged

12

unlawful user posts; “This argument fails because the CDA focuses on the specific post at

13

issue.”); Whitney Info. Network v. Xcentric Ventures, LLC, 2008 WL 450095, at *12 (M.D.

14

Fla. Feb. 15, 2008) (“The issue … is whether Defendants are responsible, in whole or in

15

part, for the creation or development of the particular postings relating to [Plaintiff] that are

16

the subject of this lawsuit.” (emphasis added)).6

17

More recently, Judge Martinez of the Western District of Washington rejected the

18

same argument advanced here. In Backpage.com, LLC v. McKenna, 881 F. Supp. 2d 1262

19

(W.D. Wash. 2012), the court struck down a Washington statute criminalizing dissemination

20

of online ads that depict a minor and offer sex for “something of value” because it violated

21

the First Amendment, the Commerce Clause and Section 230. Judge Martinez rejected the

22
23
24
25
26
27

6

Plaintiffs assert that this case is unlike Dart and M.A, because they allege Backpage.com “conspires to
promote prostitution with users.” Opp. at 20. Courts have rejected conclusory claims of conspiracies
between users and online service providers. See, e.g., Gaston v. Facebook, Inc., 2012 WL 629868 (D.
Or. Feb. 2, 2012) (rejecting claims that providers, including Google and Facebook, “conspired” to
publish defamatory statements about plaintiff); Cornelius v. DeLuca, 2009 WL 2568044, at *2 (E.D.
Mo. Aug. 18, 2009) (rejecting claim that website conspired with content provider to defame plaintiffs,
stating: “Although plaintiffs allege that … defendants ‘posted or allowed to be posted’ the statements,
not a single statement is alleged to be attributable to the … defendants.”). Also, as discussed above,
Plaintiffs cannot defeat Section 230 immunity by relabeling the same arguments rejected before.
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1

state’s argument that “[o]nline escort advertisements are thinly veiled offers of prostitution,”

2

noting that “numerous states license, tax and otherwise regulate escort services as legitimate

3

businesses,” and that escort ads contain “protected speech.” Id. at 1281 (citations omitted).

4

This is correct. Several states’ laws recognize and regulate escort services, including

5

Washington’s, which defines retail sales subject to the state B&O tax as including escort

6

services. See RCW 82.04.050. Some thirty-five cities and counties in the state have license

7

requirements, impose taxes and fees, and otherwise regulate escorts and escort services.7

8

Put simply, offering escort services is not illegal, advertising such services is also not

9

illegal, and so using the word “escort” to categorize online ads cannot destroy Section 230

10

immunity. Plaintiffs cite no contrary authority.

11

2.

12

Plaintiffs also claim Backpage.com develops content because it makes ads “usable

13
14
15
16
17
18

Backpage.com Does Not Develop Content by Gathering,
Organizing, or Making Information Usable or Available.

and available” and “gather[s] and organiz[es]” information. Opp. at 12-13. Again
Plaintiffs rely on a misreading of Roommates.com. The Ninth Circuit did not say that a
website is a content developer merely because it makes information usable or available or
gathers or organizes data. As it (and other courts have) recognized, this is what virtually all
websites do, and interpreting Section 230 to mean that websites lose immunity whenever

19
20
21
22
23
24
25
26
27

7

Bellevue Mun. Code §§ 4.09.030.BB, 5.04.040; Blaine Mun. Code ch. 5.12; Buckley Mun. Code
§ 6.12.030(16) & (17); Carnation Mun. Code § 5.48.030; Cheney Mun. Code § 5.25.030; Cosmopolis
Mun. Code § 3.45.030; Darrington Mun. Code § 5.04.030; DuPont Mun. Code §§ 3.07.040(p)(7),
5.04.060(b); Duvall Mun. Code § 5.02.030.C.5 & .I; Ellensburg Mun. Code § 13.49.060; Everett Mun.
Code § 3.24.030; Fife Mun. Code § 19.06.235; Franklin County Code §§ 5.16.010, 5.16.150; Gold Bar
Mun. Code §§ 5.68.030, 5.68.070; Jefferson County Code § 5.10.030; Kelso Mun. Code § 5.42.020.G &
5.42.100; Kitsap County Code § 10.52.010(j); Lynnwood Mun. Code §§ 3.104.010, 5.49.010.A & .B;
Monroe Mun. Code § 5.48.020; Olympia Mun. Code §§ 5.04.040, 5.16.030.6;; Normandy Park Mun.
Code § 4.14.030; Pierce County Code §§ 18.25.030, 18A.33.270; Port Townsend Mun. Code
§§ 5.04A.030, 5.92.030.N & .O; Poulsbo Mun. Code ch. 5.10 & § 3.12.040(F); Redmond Mun. Code
§ 5.68.030(P) & (Q); Ridgefield Mun. Code § 3.04.030; Ruston Mun. Code § 5.01.030; SeaTac Mun.
Code §§ 5.40.030.H & 5.40.120; Snohomish County Code § 6.30.010(10) & (11); University Place
Mun. Code § 19.10.030; Stanwood Mun. Code §§ 5.32.020(g) & (n) & 5.32.110; Thurston County Code
§ 22.04.543.G; Tumwater Mun. Code § 5.50.020.A.7; Woodinville Mun. Code § 17.19.030(g);
Woodland Mun. Code §§ 5.50.020, 5.50.090.
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1

they gather, organize or make information available and useable “would sap section 230 of

2

all meaning.” See 521 F.3d at 1172; see also id. at 1169.8

3

3.

4

Perhaps most troubling, Plaintiffs maintain (again, repeatedly) that Backpage.com is

5
6
7
8
9
10
11

a content provider because it imposes rules and restrictions to prevent improper user posts.
See, e.g., Opp. at 2, 4, 5, 15-20. Plaintiffs claim the Court should interpret Backpage.com’s
posting rules and its efforts to block and remove ads that violate the requirements (which
Plaintiffs’ admit, see First Am. Compl. ¶ 3.9) as telling pimps how to “conceal the illicit
and illegal nature of the advertised prostitution activities.” Opp. at 16. No court has ever
accepted such an argument, and doing so would eviscerate a central purpose of Section 230.
Courts have held that websites are entitled to Section 230 immunity when users

12
13
14
15
16
17
18
19
20

Backpage.com Does Not Develop Unlawful Content by Imposing
Rules and Prohibiting Improper Posts.

violate or evade posting rules. See, e.g., Roommates.com, 521 F.3d at 1171; Dart v.
Craigslist, 665 F. Supp. 2d at 969 (“Plaintiff’s argument that Craigslist causes or induces
illegal content is further undercut by the fact that Craigslist repeatedly warns users not to
post such content.”). But no court has ever held, as Plaintiffs urge now, that a website
should lose Section 230 immunity because it imposes such rules. This is for good reason; if
Plaintiffs were right, anyone could defeat Section 230 immunity by mere alleging that a
website’s rules do not mean what they say, which, in turn, would cause websites to impose
no rules and to not self-police, precisely contrary to Section 230’s purpose. See Batzel v.

21
22
8

23
24
25
26
27

For example, in Carafano, the Ninth Circuit rejected arguments that a dating website developed
content by organizing user data into profiles. 339 F.3d at 1125. Any other rule, the court found, would
prohibit the site from offering features such as matching profiles with similar characteristics, in
contravention of Congress’s intent to “promote the continued development of the Internet and other
interactive computer services.” Id. (quoting 47 U.S.C. § 230(b)(1)). See also Universal Communication
Sys., Inc. v. Lycos, Inc., 478 F.3d 413, 420-21 (1st Cir. 2007) (website operator did not become content
provider “merely because the ‘construct and operation’ of the web site might have some influence on
the content of the postings” or because website “provided ‘culpable assistance’ to subscribers wishing to
disseminate misinformation”); M.A. v. Village Voice, 809 F. Supp. 2d at 1050 (Backpage.com did not
develop content through the structure of its website, including by allowing searches of postings).
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1

Smith, 333 F.3d 1018, 1028 (9th Cir. 2003); Langdon v. Google, 474 F. Supp. 2d 622, 631

2

(D. Del. 2007).9

3

In passing Section 230, Congress expressly meant to overrule Stratton Oakmont, Inc.

4

v. Prodigy Services Co., 1995 WL 323710, at *4 (N.Y. Sup. Ct. May 24, 1995), which held

5

that Prodigy was subject to traditional publisher liability because it voluntarily deleted some

6

offensive messages, and thereby became responsible for defamatory content in messages it

7

did not delete. Section 230 was designed to eliminate the “grim choice” such a rule would

8

present for online service providers, i.e., those that choose to filter content would become

9

responsible for all posts, while “providers that bury their heads in the sand and ignore

10

problematic posts altogether escape liability.” Roommates.com, 521 F.3d at 1163.

11

Plaintiffs would take the law back to the illogic of Stratton Oakmont. If a website loses

12

Section 230 protections whenever someone alleges its restrictions are a “ruse” or “window

13

dressing,” then websites would be better off abandoning efforts to self-police.

14

To the extent Plaintiffs contend Backpage.com should be denied immunity because

15

they allege it has not acted in good faith, Opp. at 23-24, they again misunderstand the law.

16

Under Section 230(c)(1), good faith is not an element and is irrelevant to deciding

17

immunity. See Levitt v. Yelp! Inc., 2011 WL 5079526, at *7 (N.D. Cal. Oct. 26, 2011)

18

(noting that good faith is not an element of Section 230(c)(1) because that section does not

19

mention “good faith,” while Section 230(c)(2)(A) does, and “[w]here Congress includes

20

particular language in one section of a statute but omits it in another ..., it is generally

21

presumed that Congress acts intentionally and purposely ….” (quoting Keene Corp. v.

22

United States, 508 U.S. 200, 208 (1993)). “Accordingly, the text of the two subsections of §

23

230(c) indicates that (c)(1)’s immunity applies regardless of whether the publisher acts in

24
25
26
27

9

Plaintiffs rhetorically argue that Section 230(c)(2) does not apply here because they are not suing
Backpage.com for “acting as a ‘Good Samaritan’ and ‘blocking and screening offensive materials’” but“
for being a Bad Samaritan.” Opp. at 9-10. To the extent Plaintiffs claim Section 230 applies only when
a website removes objectionable material, see id. at 22, they are wrong. Section 230(c)(1) applies to all
“publisher” functions, i.e., decisions whether to allow, block, or edit content. See Mot. at 11-12.
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1

good faith.” Id. (emphasis added). Here again, if Plaintiffs were right, every plaintiff could

2

avoid Section 230 immunity every time by the merely alleging that the website defendant

3

did not act in good faith, yet that would destroy Section 230 and its purposes.

4

4.

Plaintiffs Ignore Extensive Authority Rejecting Their Arguments.

5

At bottom, Plaintiffs’ theory is that Backpage.com “encourages” or should know that

6

third-party content is unlawful and therefore should not be entitled to Section 230 immunity.

7

See Opp. at 15, 18 (claiming Backpage.com’s posting rules “encourage[] unlawful content,”

8

and that it has “knowledge that its ‘escort’ section is a front for prostitution”).

9

Backpage.com explained in its motion that these allegations (even if assumed true) are

10

irrelevant to Section 230 immunity. Plaintiffs ignore all this law, and so it need only be

11

summarized here, inasmuch as Plaintiffs offer no response.

12

First, “the fact that a website acted in such a manner as to encourage the publication

13

of unlawful material does not preclude a finding of immunity pursuant to [Section] 230.”

14

Hill v. StubHub, Inc., 727 S.E.2d 550, 560 (N.C. App. 2012); see Mot. at 12-14.

15

Second, even if a website knows or allegedly should know that content is unlawful,

16

that also does not defeat Section 230 immunity. “It is, by now, well established that notice

17

of the unlawful nature of the information provided is not enough to make it the service

18

provider’s own speech.” Lycos, 478 F.3d at 420; see also Zeran v. Am. Online, Inc., 129

19

F.3d 327, 333 (4th Cir. 1997); M.A. v. Village Voice, 809 F. Supp. 23 at 1051 (“[E]ven if a

20

service provider knows that third parties are posting illegal content, the service provider’s

21

failure to intervene is immunized.” (internal quotation omitted)); see generally Mot. at 13.

22

Third, Plaintiffs urge repeatedly that Backpage.com should lose immunity because it

23

earns revenues from third-party posts, see Opp. at 2, 6, 14, 16, yet courts have consistently

24

held that this is irrelevant to Section 230 immunity. See Hill v. StubHub, 727 S.E.2d at 560

25

(“the fact that a website operates a commercial business or makes a profit has no relevance

26

to the immunity determination”); M.A. v. Village Voice, 809 F. Supp. 2d at 1050 (“the fact

27

that a website elicits online content for profit is immaterial” (internal quotation omitted)).
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1

Finally, throughout their opposition, Plaintiffs attack the Backpage.com website as a

2

whole, yet many cases hold that such a tack is “fatally flawed,” because Section 230 instead

3

requires focus on the specific posts underlying Plaintiffs’ claims. See Hill v. StubHub, 727

4

S.E.2d at 550 (calling the “entire website” approach “fatally flawed”); S.C. v. Dirty World,

5

LLC, 2012 WL 3335284, at *4 (W.D. Mo. Mar. 12, 2012) (“the CDA focuses on the

6

specific post at issue”); see generally Mot. at 14-15.

7
8
9

In short, all of Plaintiffs’ arguments to avoid Section 230 have been rejected time
and again, and they should be rejected here too.

5.

Plaintiffs Offer Only Two Cases That Have Also Been Rejected.

10

Plaintiffs ignore virtually all of the “approximately 300 reported decisions

11

addressing immunity claims advanced under [Section 230],” the vast majority of which

12

“find that the website is entitled to immunity.” Hill v. StubHub, 727 S.E.2d at 558. Other

13

than Roommates.com, Plaintiffs rely on two cases that have been discredited and rejected.

14

Plaintiffs cite an unpublished Massachusetts trial court case, NPS, LLC v. StubHub,

15

Inc., 2009 Mass. Super. LEXIS 97 (Mass. Super. Jan. 22, 2009)). The NPS court denied

16

summary judgment to StubHub on claims that third-party sales of event tickets on the

17

website violated state anti-scalping laws. With essentially no analysis, it concluded that

18

StubHub was not entitled to immunity under Section 230 because “there is evidence in the

19

record that StubHub materially contributed to the illegal ‘ticket scalping’ of its sellers,”

20

although the court did not explain what the evidence was. Id. at *36-37.

21

Two courts have since considered NPS v. StubHub, and both refused to follow it.

22

Milgram v. Orbitz Worldwide, Inc., 319 N.J. Super. 305, 16 A.3d 1113, 1126-27 (2010) held

23

that companies operating an online marketplace for sales of event tickets were immune

24

under Section 230. The court rejected the plaintiff’s effort to invoke Roommates.com,

25

noting that third parties provided the challenged ticket listings and the defendants were, at

26

best, “guilty of passive acquiescence in the misconduct of its users,” which would not defeat

27

Section 230 immunity. Id. at 1126 (quoting Roommates.com, 521 F.3d at 1169, n.24)).
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1

The court also rejected NPS v. StubHub, saying it was “quite frankly, unclear as to which

2

facts the court used in reaching the conclusion that § 230 did not apply,” but to the extent it

3

was based on the site’s knowledge of scalping on its site in violation of local statutes, the

4

decision was inconsistent with other authorities interpreting Section 230. Id. at 1126-27.

5

More recently, Hill v. StubHub, Inc., found that StubHub was immune from the same

6

claims as in NPS v. StubHub, i.e., that StubHub was responsible for ticket scalping in

7

violation of state law. The Hill court comprehensively analyzed Section 230 cases,

8

including Roommates.com and its progeny, concluding that “in order to ‘materially

9

contribute’ to the creation of unlawful material, a website must effectively control the

10

content posted by … third parties or take other actions which essentially ensure the creation

11

of unlawful material.” Id. at 561. While StubHub may have “encouraged the posting” or

12

been aware of tickets priced above face value, it still did not “lose the benefit of the

13

exemption from liability granted by [Section 230].” Id. The court also did “not find the

14

reasoning employed by NPS persuasive, believe[d] that it [was] inconsistent with the

15

decisions concluding that knowledge of unlawful content does not strip a website of the

16

immunity from liability granted under [Section 230], and decline[d] to follow it.” Id. at 563.

17

Plaintiffs have also cited Jones v. Dirty World Entmt. Recordings, LLC, 840 F.

18

Supp. 2d 1008 (E.D. Kan. 2012), see Mot. to Compel Reply at 9. In that case, however, the

19

operator of a gossip website (thedirty.com) made comments about the plaintiff, following

20

posts by third parties. The court refused to dismiss claims against the website operator

21

under Section 230 based on content supplied by the website operator, not third-party

22

content, as other courts have recognized in refusing to follow Jones. See Hill v. Stubhub,

23

727 S.E.2d at 558; S.C. v. Dirty World, LLC, 2012 WL 3335284, at *5 (W.D. Mo. Mar. 12,

24

2012) (“distanc[ing] itself” from Jones’s “relatively narrow interpretation of CDA

25

immunity” and finding the website immune where claims were based on third-party posts).

26
27

Put simply, Plaintiffs have no legal support for their arguments against immunity,
and instead swim against the tide of hundreds of cases rejecting their theories.
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1
2
3
4
5
6
7
8
9
10
11
12
13

C.

Plaintiffs Cannot Defeat CDA Section 230 Immunity Based on
Washington CR 12(b)(6) Pleading Standards.

A central theme throughout Plaintiffs’ opposition is that their case should be saved
by Washington’s standard for evaluating CR 12(b)(6) motions; Plaintiffs urge the Court to
accept any and all allegations they make. See Opp. at 6, 15. Admittedly, Washington’s
pleading standard is more lenient than the federal standard, see McCurry v. Chevy Chase
Bank, 169 Wn. 2d 96, 233 P.3d 861 (2010), but even under the state rule, the Court need not
accept legal conclusions or credit allegations irrelevant to determining CDA immunity, and
Plaintiffs offer nothing more than that. In addition, if state procedural rules would interfere
with enforcement of federal substantive rights—here, Backpage.com’s right to enforce its
immunity from suit at the earliest opportunity—those rules are themselves preempted.
1.

Under CR 12(b)(6), the Court Must Accept Plaintiffs’ Factual
Allegations But Not Legal Conclusions.

Backpage.com’s motion to dismiss explained the standards for evaluating a

14

complaint under CR 12(b)(6), namely that the rule is intended to weed out complaints where

15

the law precludes a remedy even if the facts alleged are true and it is particularly appropriate

16

for claims preempted under federal law or barred by immunity. See Mot. at 4-5; McCurry,

17

169 Wn. 2d at 102 (stating standard); Gorman v. Garlock, 155 Wn. 2d 198, 215-19, 118

18

P.3d 311 (2005) (affirming CR 12(b)(6) dismissal based on preemption). Plaintiffs ignore

19

this law and instead repeat as their mantra that the Court must accept all their allegations.

20

Opp. at 6. Yet, it is equally well established that the Court should not assume that a

21

complaint’s legal conclusions are correct. See Haberman v. Wash. Pub. Power Supply Sys.,

22

109 Wn. 2d 107, 120, 744 P.2d 1032, 750 P.2d 254 (1987).

23

State ex rel. Pirak v. Schoettler, 45 Wn. 2d 367, 369, 274 P.2d 852 (1954), cited in

24

Haberman, 109 Wn. 2d 120, illustrates the difference. There, the Washington Supreme

25

Court rejected the plaintiff’s argument that the director of fisheries had violated a state

26

statute prohibiting the use of “fish traps” or “fixed appliance[s]” to catch salmon by issuing

27

licenses for “reef nets.” 45 Wn. 2d at 369. The plaintiff repeatedly referred to reef nets as
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1

“fish traps” and “fixed appliances” in his petition and argued that, because the case was on a

2

demurrer, the court had to accept his allegations. The Supreme Court disagreed, finding

3

these allegations were not matters of fact, but went to “the fundamental legal issue in the

4

case,” i.e., whether the statutory definitions of “fish traps” and “fixed appliances” included

5

reef nets. Id. at 370. “Only facts stated in the petition which are well pleaded are to be

6

considered, and conclusions of the pleader are to be disregarded.” Id. (citation omitted).

7

The court went on to reject plaintiff’s contention that the term “reef net” should be given a

8

special meaning, because his own factual allegations contradicted this argument. Id.

9

Here too, the Court should accept Plaintiffs’ factual allegations, but not their

10

conclusions. Thus, the Court should accept that the Plaintiffs are minors, First Am. Compl.

11

¶¶ 1.1, 1.2; they were victimized and prostituted by three adult pimps, id. ¶¶ 1.2, 4.1, 4.2,

12

5.1, 5.2, 6.1, 6.2, the pimps created and posted ads about the Plaintiffs on Backpage.com, id.

13

¶¶ 1.2, 2.8, 4.1, 5.2, 6.2, 6.3; the Backpage.com website includes an “escorts” category, with

14

various subcategories, id. ¶¶ 3.5, 3.13; the website charges a fee for ads posted in that

15

category; id. ¶ 3.2; Backpage.com imposes rules for escort ads precluding (among other

16

things) sexually explicit language, naked images, solicitations for prostitution or illegal

17

services, or materials that exploit minors, id. ¶¶ 3.6, 3.9, 3.13, 3.19; Backpage.com removes

18

ads that violate these requirements, id. ¶ 3.9; users have no contact with Backage.com

19

except through an automated process, id. ¶ 3.19; and the ads posted by Hopson and the other

20

pimps about the Plaintiffs appeared to comply with the site’s rules, id. ¶¶ 4.1, 5.2, 6.4.

21

But Plaintiffs go well beyond this and ask the Court to assume their conclusions.

22

The Court should not credit assertions that Backpage.com is an “information content

23

provider” or is responsible “for the creation or development” of content—as in Pirak, these

24

are the “fundamental legal issue[s]” about the meaning of the statutory terms in Section 230.

25

Nor should the Court accept Plaintiffs’ assertion that all escort ads are for prostitution, the

26

Backpage.com posting rules are a “fraud” or “ruse,” or Backpage.com engaged in a

27

conspiracy with Hopson or any other user simply because they posted ads on the website—
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1

these are also conclusions at best, and, if anything, must be pleaded with particularity (and

2

are not).10 In addition, and also as in Pirak, the Court should not accept Plaintiffs’

3

arguments that contradict their own factual allegations, including that the pimps (not

4

Backpage.com) created the subject ads, and they had no contact with Backpage.com except

5

to upload ads through an automated system (making any arguments about a conspiracy

6

spurious).

7

If Plaintiffs were right that the Court cannot respect Section 230 immunity because

8

of the CR 12(b)(6) pleading standards, then Schneider v. Amazon.com, Inc., 108 Wn. App.

9

454, 31 P.3d 37 (2001) is wrong. There, on a CR 12(b)(6) motion, the trial court held

10

Amazon.com immune under Section 230 and dismissed the plaintiff’s claims, and the

11

Washington Court of Appeals affirmed. 108 Wn. App. at 458. In Schneider, the plaintiff’s

12

claims were stronger than here because Amazon had actual notice of the allegedly unlawful

13

posts about the plaintiff, agreed that one or more violated the website’s rules, yet failed to

14

delete them. Id. If CR 12(b)(6)’s standards can rescue any plaintiff’s claim against a

15

website because a court must accept any and all allegations (factual or not), neither the trial

16

court nor the Court of Appeals could have permitted dismissal of the claims in Schneider.

17

For that matter, to the extent Plaintiffs’ arguments about Section 230 immunity are

18

based on factual allegations, the relevant facts are undisputed, and the Court can and should

19

decide that none are sufficient to overcome immunity. The “three distinct activities”

20

Plaintiffs challenge are that Backpage.com has a category for “escorts,” organizes

21

information to make it usable, and imposes rules to prevent improper content, see Opp. at

22
23
24
25
26
27

10

Plaintiffs’ complaint is subject to the heightened standards for pleading fraud under CR 9(b). See
Mot. at 15 n. 10. Plaintiffs’ complaint expressly accuses Backpage.com of fraud and similar acts (e.g.,
“ruse,” “façade,” “cover,” “conceal”). See First Am. Compl. ¶¶ 3.4, 3.6, 3.7, 3.14. Rule 9(b) applies
not only when a plaintiff asserts an express claim for fraud, but also to other claims allegedly premised
on fraudulent conduct. Goodman v. HTC America, Inc., 2012 WL 2412070, at *9 (W.D. Wash. June
26, 2012). Likewise, Plaintiffs’ conspiracy allegations assert merely a legal conclusion, subject to CR
9(b). See Kreidler v. Pixler, 2006 WL 3539005, at *10 (W.D. Wash. Dec. 7, 2006).
Davis Wright Tremaine LLP

BACKPAGE.COM’S REPLY ON MOTION TO DISMISS – 17

L AW O F FI CE S
Suite 2200, 1201 Third AvenueSeattle, WA 98101-3045
206.622.3150 main · 206.757.7700 fax

1

10-16, all of which Backpage.com admits. The Court therefore can decide the application

2

of Section 230 now as a matter of law, by finding none of these facts can defeat immunity.

3

If the Court accepts Plaintiffs’ factual allegations but disregards their conclusions—

4

as CR 12(b)(6) requires—their claims should be dismissed outright, because Plaintiffs have

5

not alleged and cannot prove any set of facts to overcome Section 230 immunity.

6
7

2.

The Court Should Disregard Irrelevant Allegations.

The Court also should not defer to Plaintiffs’ allegations that are irrelevant. When

8

factual allegations are immaterial because they would not entitle the plaintiff to relief

9

regardless, the Court should disregard them and should dismiss the complaint as a matter of

10

law. Haberman, 109 Wn. 2d at 121. Thus, even if the Court treats Plaintiffs’ assertions as

11

fact allegations rather than arguments and conclusions, it should nonetheless disregard them.

12

As shown above, Plaintiffs cannot defeat Section 230 immunity by (1) attacking the

13

Backpage.com website as a whole; (2) alleging that Backpage.com knows or should know

14

of unlawful content on its site; (3) alleging Backpage.com encourages unlawful content; or

15

(4) claiming the site earns revenues and profits. See supra at 13-14; Mot. at 12-15. None of

16

these matter, and so Plaintiffs’ allegations in these regards cannot overcome Congress’s

17

intent and the immunity it provided in the CDA.

18
19
20
21
22
23
24
25
26
27

3.

Plaintiffs Cannot Override Federal Substantive Rights by Invoking
State Procedural Rules.

Under CR 12(b)(6)’s standards, properly construed, Plaintiffs’ complaint should be
dismissed. Even if not, the Court must still dismiss, because to do otherwise would gut the
immunity protected by Section 230 and would mean that state procedural rules improperly
trump federal substantive rights.
Congress designed Section 230 to create a uniform body of national law to give
online service providers immunity from suit for third-party content. Thus, as Backage.com
has noted, federal courts have rejected claims identical to those brought by Plaintiffs. See
Mot. at 18-22 (discussing M.A. v. Village Voice, 809 F. Supp. 2d at 1041, and Dart v.
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1

Craigslist, 665 F. Supp. 2d at 961). If Washington rules for CR 12(b)6) motions are

2

construed to allow Plaintiffs’ claims to proceed here when a federal court would dismiss

3

them, then Washington procedural rules would override federal substantive rights. The

4

consistent interpretation of Section 230 reflects Congress’s intent that courts must dismiss

5

online service providers from suits about third-party content at the earliest opportunity to

6

avoid “costly and protracted legal battles.” Nemet Chevrolet, Ltd. v. Consumeraffairs.com,

7

Inc., 591 F.3d 250, 259 (4th Cir. 2009); Roommates.com, 521 F.3d at 1174.

8
9

This conclusion has support in well-established law. As the United States Supreme
Court has held, when a state court confronts a federal substantive right, “the ‘federal right

10

cannot be defeated by the forms of local practice.’” Brown v. Western Ry. of Ala., 338 U.S.

11

at 296. Thus, in Brown, the Court reversed dismissal of a claim under the federal

12

Employers’ Liability Act, where the lower court had relied on a state pleading standard

13

construing allegations “most strongly against the pleader.” Id. at 295. The Supreme Court

14

held the state procedural standard preempted because it would have interfered with a

15

federal substantive right. Id. See also Felder v. Casey, 487 U.S. 131, 138 (1988) (refusing

16

to enforce state law requiring notice of claim under 42 U.S.C. § 1983, in part because it

17

would “frequently and predictably produce different outcomes in § 1983 litigation based

18

solely on whether the claim is asserted in state or federal court.”). Washington courts have

19

also recognized and applied this doctrine. See Stanton v. Bayliner Marine Corp., 123 Wn.

20

2d 64, 866 P.2d 15 (federal maritime law precluded application of state economic loss rule;

21

“the extent to which state law may be used to remedy maritime injuries is constrained by a

22

so-called ‘reverse-Erie’ doctrine which requires that the substantive remedies afforded by

23

the States conform to governing federal maritime standards.”).

24

Thus, although “[f]ederal law takes state courts as it finds them,” that rule applies

25

only when those courts’ rules do not “impose unnecessary burdens upon rights …

26

authorized by federal laws.” Brown, 338 U.S. at 298-99. But that would be the result here,

27

should the Court find that CR 12(b)(6) allows Plaintiffs’ claims to proceed in state court,
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1

notwithstanding overwhelming contrary federal authority. This would produce unique and

2

unpredictable results anytime Section 230 immunity arises in Washington, causing different

3

outcomes in state and federal courts and undermining the CDA’s purposes.

4

D.

5

For all the reasons discussed above, the Court should dismiss Plaintiffs’ complaint

6
7
8

with prejudice and without leave to amend. See Ino Ino, Inc. v. Bellevue, 132 Wn. 2d 103,
142, 937 P.2d 154 (1997) (leave to amend should be denied when it would be futile).
The Court previously denied Plaintiffs’ motion to compel discovery in the April 12

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

The Court Should Dismiss this Lawsuit with Prejudice and Should Not
Allow Discovery.

hearing, recognizing that their discovery requests could only be considered in the context of
Section 230, as raised by Backpage.com’s motion to dismiss. If the Court does conclude
that Plaintiffs’ claims survive despite the extensive body of contrary law, Backpage.com
requests an opportunity to address separately Plaintiffs’ motion to compel discovery. Short
of that, Backpage.com asks the Court to severely cabin the scope of discovery in light of
Section 230’s purpose to provide online providers immunity from suit. Indeed, Plaintiffs’
discovery requests are a prime example of what should not be allowed in a case involving
Section 230 immunity. They ask for voluminous, irrelevant information, ranging from all
reports of site traffic for Backpage.com for the past eight years, to requests about the
operation of website as a whole, including every version of its posting rules and restrictions
for all time. See, e.g., Grant Decl., Ex. A; Mot. to Compel, Requests Nos. 4,5, and 9.11
Again, Section 230 immunity must focus on the specific ads that form the basis for
Plaintiffs’ claims, not generic attacks on the website as a whole. Just two of the requests
that are the subject of Plaintiffs’ motion to compel focus on these ads. See Mot. to Compel
at 8 (identified (though mis-numbered) as Production Requests Nos.20 and 21). Thus, if
the Court permits discovery, it should only require responses to these two requests, and
should further consider Backpage.com’s motion based on Section 230 thereafter.
11

The numbering in Plaintiff’s motion to compel differs from the numbering in their discovery requests
served on Backpage.com. Backpage.com refers here to the numbering used in the motion.
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1
2

III.

CONCLUSION

To respect Section 230 and Congress’s purposes of preserving free speech and self-

3

policing on the Internet, the Court must dismiss this case. Plaintiffs cannot defeat this

4

express federal immunity by artful pleading or misconstruing and trying to hide behind

5

Washington’s CR 12(b)(6) standards. To accept Plaintiffs’ arguments—which have been

6

rejected time and again in cases across the country—would gut Section 230 and the

7

important protections it provides. That is not the law, and it cannot be the law.

8
9
10
11
12
13

DATED this 22nd day of April, 2013.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Village Voice Media, LLC;
New Times Media, LLC; and
Backpage.com, LLC
By s/ Ambika K. Doran
James C. Grant, WSBA #14358
Ambika K. Doran, WSBA #38237
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Brown v. Western Ry. of Ala., 338 U.S. 294 (1949)
70 S.Ct. 105, 1950 A.M.C. 19, 94 L.Ed. 100

courts, United States Supreme Court would
grant writ of certiorari to review judgment of
state appellate court affirming judgment of
dismissal. Federal Employers’ Liability Act, s 1
et seq., 45 U.S.C.A. s 51 et seq.

70 S.Ct. 105
Supreme Court of the United States
BROWN
v.
WESTERN RAILWAY OF ALABAMA.

10 Cases that cite this headnote

No. 43. | Argued Oct. 19, 1949. | Decided Nov. 21,
1949. | Opinion Conformed to Feb. 2, 1950.
See 57 S.E.2d 454.

[2]

Richard J. Brown brought an action against the Western
Railway of Alabama to recover damages for personal
injuries under the Federal Employers’ Liability Act.

Federal Courts
Scope and Extent of Review
On writ of certiorari to review judgment of state
appellate court affirming judgment of dismissal
after demurrer was sustained in action brought
against railroad under the Federal Employers’
Liability Act, United States Supreme Court was
required to construe allegations of petition itself
to determine whether petitioner had been denied
a right of trial granted him by Congress. Federal
Employers’ Liability Act, s 1 et seq., 45
U.S.C.A. s 51 et seq.

The Georgia Court of Appeals, Sutton, C.J., 77 Ga.App.
780, 49 S.E.2d 833, affirmed a judgment of the Superior
Court of Fulton County, Georgia Walter C. Hendricks, J.,
sustaining a demurrer to the petition, and dismissing the
cause, and the Supreme Court of Georgia denied
certiorari. The petitioner then brought certiorari to the
Supreme Court of the United States.

21 Cases that cite this headnote
The Supreme Court, Mr. Justice Black, reversed the cause
and remanded it for further proceedings, and held that
certiorari was granted because the implications of the
dismissal were important to a uniform application of the
statute in state and federal courts. The court construed the
petition and determined that the allegations were
sufficient to permit introduction of evidence from which a
jury might infer that petitioner’s injuries were due to the
railroad’s negligence in failing to supply a reasonably safe
place to work.

[3]

A federal right cannot be defeated by forms of
local practice.
29 Cases that cite this headnote

Mr. Justice Frankfurter, with whom Mr. Justice Jackson
joined, dissented.

[4]

West Headnotes (6)
[1]

States
Operation Within States of Constitution and
Laws of United States

Federal Courts
Finality of Determination
United States Supreme Court cannot accept as
final a state court’s interpretation of allegations
in a complaint asserting a federal right.

Federal Courts
Nature of Decisions or Questions Involved

4 Cases that cite this headnote

Where implications of dismissal of action
brought in Georgia state court against railroad
under the Federal Employers’ Liability Act were
considered important to a correct and uniform
application of the federal act in state and federal

© 2013 Thomson Reuters. No claim to original U.S. Government Works.
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1

Brown v. Western Ry. of Ala., 338 U.S. 294 (1949)
70 S.Ct. 105, 1950 A.M.C. 19, 94 L.Ed. 100
[5]

Labor and Employment
Issues Raised by and Evidence Admissible
Under Pleadings
Labor and Employment
Pleading

[1]

Petitioner brought this action in a Georgia state court
claiming damages from the respondent railroad under the
Federal Employers’ Liability Act. 45 U.S.C. s 51 et seq.,
45 U.S.C.A. s 51 et seq. *295 Respondent filed a general
demurrer to the complaint on the ground that it failed to
‘set forth a cause of action and is otherwise insufficient in
law.’ The trial court sustained the demurrer and dismissed
the cause of action. The Court of Appeals affirmed, 77
Ga.App. 780, 49 S.E.2d 833, and the Supreme Court of
Georgia denied certiorari. It is agreed that under Georgia
law the dismissal is a final adjudication barring recovery
in any future state proceeding. The petition for certiorari
here presented the question of whether the complaint did
set forth a cause of action sufficient to survive a general
demurrer resulting in final dismissal. Certiorari was
granted, 336 U.S. 965, 69 S.Ct. 939, because the
implications of the dismissal were considered important
to a correct and uniform application of the federal act in
the state and federal courts. See Brady v. Southern R. Co.,
320 U.S. 476, 64 S.Ct. 232, 88 L.Ed. 239.

In brakeman’s action against railroad brought
under the Federal Employers’ Liability Act,
petition which alleged that railroad had allowed
clinkers and other debris to collect in yards
alongside tracks knowing that yards in such
condition were dangerous for use by brakemen
and that petitioner would have to perform duties
there, and which alleged that in such
performance petitioner ran around engine and
stumbled on large clinker alongside track with
resulting injuries directly and proximately
caused by defendant’s negligence was sufficient
to permit introduction of evidence from which a
jury might infer that injuries were due to
railroad’s negligence in failing to supply a
reasonably safe place to work. Federal
Employers’ Liability Act, § 1 et seq., 45
U.S.C.A. § 51 et seq.

First. The Georgia Court of Appeals held that ‘Stripped of
its details, the petition shows that the plaintiff was injured
while in the performance of his duties when he stepped on
a large clinker lying alongside the track in the railroad
yards. * * * The mere presence of a large clinker in a
railroad yard cannot be said to constitute an act of
negligence. * * * Insofar as the allegations of the petition
show, the sole cause of the accident was the act of the
plaintiff in stepping on this large clinker, which he was
able to see and could have avoided.’ The court reached
the foregoing conclusins by following a Georgia rule of
practice to construe pleading allegations ‘most strongly
against the pleader.’ Following this local rule of
construction the court said that ‘In the absence of
allegations to the contrary, the inference arises that (the
plaintiff’s) vision was unobscured and that he could have
seen and avoided the clinker.’ 77 Ga.App. 783, 49 S.E.2d
835. Under the same local rule the court found no precise
allegation that the particular clinker on which petitioner
*296 stumbled was beside the tracks due to respondent’s
negligence.

35 Cases that cite this headnote

[6]

States
Operation Within States of Constitution and
Laws of United States
Strict local rules of pleading cannot be used to
impose unnecessary burdens upon rights of
recovery authorized by federal laws.
30 Cases that cite this headnote

Attorneys and Law Firms

[2] [3] [4]

It is contended that this construction of the
complaint is binding on us. The argument is that while
state courts are without power to detract from ‘substantive
rights’ granted by Congress in FELA cases, they are free
to follow their own rules of ‘practice’ and ‘procedure.’ To
what extent rules of practice and procedure may
themselves dig into ‘substantive rights’ is a troublesome
question at best as is shown in the very case on which
respondent relies. Central Vermont R. Co. v. White, 238
U.S. 507, 35 S.Ct. 865, 59 L.Ed. 1433, Ann.Cas.1916B,

**105 Mr. *294 Richard M. Maxwell, Atlanta, Ga., for
petitioner.
Mr. Herman Heyman, Atlanta, Ga., for respondent.
Opinion
**106 Mr. Justice BLACK delivered the opinion of the
Court.
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252. Other cases in this Court1 point up the impossibility
of laying down a precise rule to distinguish ‘substance’
from ‘procedure.’ Fortunately, we need not attempt to do
so. A long series of cases previously decided, from which
we see no reason to depart, makes it our duty to construe
the allegations of this complaint ourselves in order to
determine whether petitioner has been denied a right of
trial granted him by Congress. This federal right cannot
be defeated by the forms of local practice. See **107
American Ry. Exp. Co. v. Levee, 263 U.S. 19, 21, 44
S.Ct. 11, 12, 68 L.Ed. 140. And we cannot accept as final
a state court’s interpretation of allegations in a complaint
asserting it. First National Bank of Guthrie Center v.
Anderson, 269 U.S. 341, 346, 46 S.Ct. 135, 137, 70 L.Ed.
295; Davis v. Wechsler, 263 U.S. 22, 24, 44 S.Ct. 13, 14,
68 L.Ed. 143; Covington & L. Turnpike Road Co. v.
Sandford, 164 U.S. 578, 595-596, 17 S.Ct. 198, 204-205,
41 L.Ed. 560. This rule applies to FELA cases no less
than to other types. Reynolds v. Atlantic C.L.R. Co., 336
U.S. 207, 69 S.Ct. 507; *297 Anderson v. Atchison, T. &
S.F. Ry. Co., 333 U.S. 821, 68 S.Ct. 854, 92 L.Ed. 1108;
cf. Lillie v. Thompson, 332 U.S. 459, 68 S.Ct. 140, 92
L.Ed. 73.

along the tracks, ‘well knowing’ that this was dangerous
to workers; that petitioner was compelled to ‘cross over’
the clinkers and debris; that in doing so he fell and was
injured; and that all of this was in violation of the
railroad’s *298 duty to furnish petitioner a reasonably
safe place to work. Certainly these allegations are
sufficient to permit introduction of evidence from which a
jury might infer that petitioner’s injuries were due to the
railroad’s negligence in failing to supply a reasonably safe
place to work. Bailey v. Central Vermont Ry., Inc., 319
U.S. 350, 353, 63 S.Ct. 1062, 1064, 87 L.Ed. 1444. And
we have already refused to set aside a judgment coming
from the Georgia courts where the jury was permitted to
infer negligence from the presence of clinkers along the
tracks in the railroad yard. Southern Ry. Co. v. Puckett,
244 U.S. 571, 574, 37 S.Ct. 703, 705, 61 L.Ed. 1321,
Ann.Cas.1918B, 69, affirming 16 Ga.App. 551, 554, 85
S.E. 809, 811.
Here the Georgia court has decided as a matter of law that
no inference of railroad negligence could be drawn from
the facts alleged in this case. Rather the court itself has
drawn from the pleadings the reverse inference that the
sole proximate cause of petitioner’s injury was his own
negligence. Throughout its opinion the appellate court
clearly reveals a preoccupation with what it deemed to be
petitioner’s failure to take proper precautions.2 But as that
court necessarily admits, contributory negligence does not
preclude recovery under the FELA.

[5]

Second. We hold that the allegations of the complaint
do set forth a cause of action which should not have been
dismissed. It charged that respondent had allowed
‘clinkers’ and other debris ‘to collect in said yards along
the side of the tracks’; that such debris made the ‘yards
unsafe’; that respondent thus failed to supply him a
reasonably safe place to work, but directed him to work in
said yards ‘under the conditions above described’; that it
was necessary for petitioner ‘to cross over all such
material and debris’; that in performing his duties he ‘ran
around’ an engine and ‘stepped on a large clinker lying
beside the tracks as aforesaid which caused petitioner to
fall and be injured’; that petitioner’s injuries were
‘directly and proximately caused in whole or in part by
the negligence of the defendant * * * (a) In failing to
furnish plaintiff with a reasonably safe place to work as
herein alleged. (b) In leaving clinkers * * * and other
debris along the side of track in its yards as aforesaid,
well knowing that said yards in such condition were
dangerous for use by brakemen, working therein and that
petitioner would have to perform his duties with said
yards in such condition.’

**108 [6] Strict local rules of pleading cannot be used to
impose unnecessary burdens upon rights of recovery
authorized by federal laws. ‘Whatever springes the State
may set for those who are endeavoring to assert rights that
the *299 State confers, the assertion of Federal rights,
when plainly and reasonably made, is not to be defeated
under the name of local practice.’ Davis v. Wechsler,
supra, 263 U.S. at page 24, 44 S.Ct. at page 14. Cf. Maty
v. Grasselli Chemical Co., 303 U.S. 197, 58 S.Ct. 507, 82
L.Ed. 745. Should this Court fail to protect federally
created rights from dismissal because of over-exacting
local requirements for meticulous pleadings, desirable
uniformity in adjudication of federally created rights
could not be achieved. See Brady v. Southern R. Co., 320
U.S. 476, 479, 64 S.Ct. 232, 234, 88 L.Ed. 239.
Upon trial of this case the evidence offered may or may
not support inferences of negligence. We simply hold that
under the facts alleged it was error to dismiss the
complaint and that petitioner should be allowed to try his
case. Covington & L. Turnpike Road Co. v. Sandford,
supra, 164 U.S. at page 596, 17 S.Ct. 205, 41 L.Ed. 560;
Anderson v. Atchison T. & S.F. Ry. Co., 333 U.S. 821, 68
S.Ct. 854, 92 L.Ed. 1108.

Other allegations need not be set out since the foregoing if
proven would show an injury of the precise kind for
which Congress has provided a recovery. These
allegations, fairly construed, are much more than a charge
that petitioner ‘stepped on a large clinker lying alongside
the track in the railroad yeards.’ They also charge that the
railroad permitted clinkers and other debris to be left
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Federal law, though invoked in a **109 State court,
delimits the Federal claim-defines what gives a right to
recovery and what goes to prove it. But the form in which
the claim must be stated need not be different from what
the State exacts in the enforcement of like obligations
created by it, so long as such a requirement does not add
to, or diminish, the right as defined by Federal law, nor
burden the realization of this right in the actualities of
litigation.

The cause is reversed and remanded for further
proceedings not inconsistent with this opinion.
Reversed and remanded.

Mr. Justice DOUGLAS took no part in the consideration
or decision of this case.
Mr. Justice FRANKFURTER,
JACKSON joins, dissenting.

whom

Mr.

Of course ‘this Court is not concluded’ by the view of a
State court regarding the sufficiency of allegations of a
Federal right of action or defense. This merely means that
a State court cannot defeat the substance of a Federal
*301 claim by denial of it. Nor can a State do so under the
guise of professing merely to prescribe how the claim
should be formulated. American Ry. Express Co. v.
Levee, 263 U.S. 19, 21, 44 S.Ct. 11, 12, 68 L.Ed. 140.

Justice

Insignificant as this case appears on the surface, its
disposition depends on the adjustment made between two
judicial systems charged with the enforcement of a law
binding on both. This, it bears recalling, is an important
factor in the working of our federalism without needless
friction.

The crucial question for this Court is whether the Georgia
courts have merely enforced a local requirement of
pleading, however finicky, applicable to all such litigation
in Georgia without qualifying the basis of recovery under
the Federal Employers’ Liability Act or weighting the
scales against the plaintiff. Compare Norfolk, Southern R.
Co. v. Ferebee, 238 U.S. 269, 35 S.Ct. 781, 59 L.Ed.
1303; with Central Vermont R. Co. v. White, 238 U.S.
507, 35 S.Ct. 865, 59 L.Ed. 1433, Ann.Cas.1916B, 252.
Georgia may adhere to its requirements of pleading, but it
may not put ‘unreasonable obstacles in the way’ of a
plaintiff who seeks its courts to obtain what the Federal
Act gives him. Davis v. Wechsler, 263 U.S. 22, 25, 44
S.Ct. 13, 14, 68 L.Ed. 143.

Have the Georgia courts disrespected the law of the land
in the judgment under review? Since Congress empowers
State courts to entertain suits under the Federal
Employers’ Liability Act, a State cannot wilfully shut its
courts to such cases. *300 Second Employers’ Liability
Cases (Mondou v. New York, N.H. & H.R. Co.), 223 U.S.
1, 32 S.Ct. 169, 56 L.Ed. 327, 38 L.R.A., N.S., 44. But
the courts so empowered are creatures of the States, with
such structures and functions as the States are free to
devise and define. Congress has not imposed jurisdiction
on State courts for claims under the Act ‘as against an
otherwise valid excuse.’ Douglas v. New York, New
Haven & H.R. Co., 279 U.S. 377, 388, 49 S.Ct. 355, 356,
73 L.Ed. 747. Again, if a State has dispensed with the jury
in civil suits or has modified the common-law
requirements for trial by jury, a plaintiff must take the
jury system as he finds it if he chooses to bring his suit
under the Federal Employers’ Liability Act in a court of
that State. Minneapolis & St. L.R. Co. v. Bombolis, 241
U.S. 211, 36 S.Ct. 595, 60 L.Ed. 961, Ann.Cas.1916E,
505, L.R.A.1917A, 86. After all, the Federal courts are
always available.

These decisive differences are usually conveyed by the
terms ‘procedure’ and ‘substance.’ The terms are not
meaningless even though they do not have fixed
undeviating meanings. They derive content from the
functions they serve here in precisely the same way in
which we have applied them in reverse situations-when
confronted with the problem whether the Federal courts
respected the substance of State-created rights, as required
by the rule in Erie R. Co. v. Tompkins, 304 U.S. 64, 58
S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487, or impaired
them by professing merely to enforce them by the mode
in which the Federal courts do business. Review on this
aspect of State court judgments in Federal Employers’
Liability cases presents essentially the same kind of
problem as that with which this Court dealt in Guaranty
Trust Co. of New York v. York, 326 U.S. 99, 65 S.Ct.
1464, 89 L.Ed. 2079, 160 A.L.R. 1231, applied at the last
Term in Ragan v. Merchants Transfer & Warehouse Co.,
337 U.S. 530, 69 S.Ct. 1233, and Cohen v. Beneficial
Industrial Loan Corp., 337 U.S. 541, 555, 69 S.Ct. 1221,

So also, States have varying systems of pleading and
practice. One State may cherish formalities more than
another, one State may be more responsive than another
to procedural reforms. If a litigant chooses to enforce a
Federal right in a State court, he cannot be heard to object
if he is treated exactly as are plaintiffs who press like
claims arising under State law with regard to the form in
which the claim must be stated-the particularity, for
instance, with which a cause of action must be described.
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1229. Congress has authorized State courts to enforce
Federal rights, and Federal courts State-created *302
rights. Neither system of courts can impair these
respective rights, but both may have their own
requirements for stating claims (pleading) and conducting
litigation (practice).

this does not preclude the Georgia court from taking a
more constrained view. By so doing it has not contracted
rights under the Federal Act nor hobbled the plaintiff in
getting a judgment to which he may be entitled.
It is not credible that the Georgia court would be found
wanting had it stated that under Georgia rules, as a matter
of pleading, it was necessary to state in so many words
that the presence of the particular clinker was due to the
defendant’s negligence, and to set forth the detailed
circumstances that made the defendant responsible,
although the range of inference open to a jury was not
thereby affected. This is what that court’s decision says in
effect in applying the stiff Georgia doctrine of construing
a complaint most strongly against the pleader. It is not a
denial of a Federal right for Georgia to reflect something
of the pernicketiness with which seventeenth-century
common law read a pleading. Had the Georgia court
given leave to amend in order to satisfy elegancies of
pleading the case would of course not be here. With full
knowledge of the niceties of pleading required by Georgia
the plaintiff had that opportunity. Georgia Code s 81-1301
(1933).2 He chose to stand on his complaint against a
general demurrer. If Georgia thereafter authorizes
dismissal of the complaint the State does not thereby
collide with Federal law.

In the light of these controlling considertions, I cannot
find that the Court of Appeals of Georgia has either
sought to evade the law of the United States or did so
unwittingly. That court showed full awareness of the
nature and scope of the rights and obligations arising
under the Federal Employers’ Liability Act as laid down
in this Court’s decisions.1 It fully recognized that the right
under the Act is founded on negligence by the carrier in
whole or in part, that ‘assumption of risk’ must rigorously
be excluded, that contributory negligence does not defeat
the action but merely bears on damages. Nor is it claimed
that by the use of presumptions or otherwise **110 the
State court placed on the plaintiff a burden of proof
exceeding that of the Act. All that the Georgia court did
was conscientiously to apply its understanding of what is
necessary to set forth a claim of negligence according to
the local requirement of particularity. Concretely it ruled
that ‘The mere presence of a large clinker in a railroad
yard cannot be said to constitute an act of negligence.’
For all that appears, the Georgia court said in effect, the
clinker had been placed there under such circumstances
that responsibility could not be charged against the
defendant. On this and other assumptions not met by
plaintiff’s complaint, the court did not find in the
phraseology used in the complaint that the defendant *303
was chargeable with neglect for the presence of the
offending clinker in a yard operated by itself as well as
another carrier. I would not so read the complaint. But

I would affirm the judgment.

Parallel Citations
70 S.Ct. 105, 1950 A.M.C. 19, 94 L.Ed. 100

Footnotes
1

Angel v. Bullington, 330 U.S. 183, 67 S.Ct. 657, 91 L.Ed. 832; Guaranty Trust Co. of New York v. York, 326 U.S. 99, 65 S.Ct.
1464, 89 L.Ed. 2079, 160 A.L.R. 1231; Garrett v. Moore-McCormack Co., 317 U.S. 239, 63 S.Ct. 246, 87 L.Ed. 239; St. Louis,
S.F. & T.R. Co. v. Seale, 229 U.S. 156, 157, 33 S.Ct. 651, 652, 57 L.Ed. 1129, Ann.Cas.1914C, 156; and see same case
Tex.Civ.App., 148 S.W. 1099; Toledo, St. L. & W.R. Co. v. Slavin, 236 U.S. 454, 457-458, 35 S.Ct. 306, 307, 59 L.Ed. 671; and
see same case 88 Ohio St. 536, 106 N.E. 1077. Compare Brinkmeier v. Missouri P.R. Co., 224 U.S. 268, 32 S.Ct. 412, 56 L.Ed.
758, with Seaboard Air Line Ry. v. Renn, 241 U.S. 290, 36 S.Ct. 567, 60 L.Ed. 1006.

2

That court among other things said: ‘In the absence of allegations to the contrary, the inference arises that the plaintiff’s vision was
unobscured and that he could have seen and avoided the clinker * * *. Insofar as the allegations of the petition show, the sole cause
of the accident was the act of plaintiff in stepping on this large clinker, which he was able to see and could have avoided. It was he,
who without any outside intervention, failed to look, stepped on the clinker, and fell.’ 77 Ga.App. 783, 49 S.E.2d 835.

1

Indeed, the history of Georiga legislation and adjudication indicates that long before there was a Federal Employers’ Liability Act
that State was humane and not harsh in allowing recovery to railroad employees for injuries caused by the negligence of the carrier.
Ga.Laws 1855-56, p. 155; Augusta & S.R. Co. v. McElmurry, 24 Ga. 75; Bodd, Administration of Workmen’s Compensation 1314 (1936).

2

See also Wells v. John G. Butler’s Builders’ Supply Co., 128 Ga. 37, 40, 57 S.E. 55, 57; Cahoon v. Wills, 179 Ga. 195, 175 S.E.
563; Note, 106 A.L.R. 570, 574 (1937); Davis and Shulman, Georgia Practice and Procedure s 96 (1948).
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Decency Act of 1996, § 509(c), 47 U.S.C.A. §
230(c).

665 F.Supp.2d 961
United States District Court,
N.D. Illinois,
Eastern Division.

3 Cases that cite this headnote

Thomas DART, Sheriff of Cook county, Plaintiff,
v.
CRAIGSLIST, INC., Defendant.

[3]

No. 09 C 1385. | Oct. 20, 2009.

Website that provided user created classified
services did not induce users to post illegal
content in its adult services section, and
therefore, was entitled to immunity under
Communications Decency Act from sheriff’s
action, which alleged website facilitated
prostitution and constituted a public nuisance
under Illinois law; term “adult services” was not
illegal in and of itself or synonym for illegal
services, and website repeatedly warned users to
not post illegal content. Communications
Decency Act of 1996, § 509(c), 47 U.S.C.A. §
230(c).

Synopsis
Background: Sheriff brought action against website that
provided user created classified services, alleging website
facilitated prostitution and constituted a public nuisance
under Illinois law. Website filed motion for judgment on
the pleadings.

[Holding:] The District Court, John F. Grady, J., held that
website did not induce users to post illegal content.

4 Cases that cite this headnote

Motion granted.

West Headnotes (3)
[1]

Telecommunications
Persons and entities liable; immunity

Attorneys and Law Firms
*961 Daniel Francis Gallagher, Christopher Paul Keleher,
Paul A. Ogrady, Querrey & Harrow, Ltd., Chicago, IL,
for Plaintiff.

Federal Courts
Injunction proceedings
A court may consider the cost to a defendant of
complying with an injunction to determine
whether a lawsuit satisfies the amount-incontroversy
requirement
of
diversity
jurisdiction. 28 U.S.C.A. § 1332.

Eric D. Brandfonbrener, Perkins Coie LLC, Chicago, IL,
for Defendant.
Opinion

MEMORANDUM OPINION
JOHN F. GRADY, District Judge.
[2]

Before the court is defendant Craigslist, Inc.’s motion for
judgment on the pleadings. We grant the motion for the
reasons explained below.

Telecommunications
Persons and entities liable; immunity
A claim against an online service provider for
negligently publishing harmful information
created by its users treats the defendant as the
publisher of that information. Communications
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OF YOUR LIFE!!!”) (spelling errors in the original).)
Many of the ads include nude or nearly-nude pictures,
ostensibly of the person posting the ad or offering his or
her services. (Compl. ¶ 29; see generally id. at Ex. E.)
Sheriff Dart cites the advocacy group “The Polaris
Project” for the proposition that “Craigslist is now the
single largest source for prostitution, including child
exploitation, in the country.” (Id. at ¶ 38; see also id. at ¶¶
41-45.) Law enforcement officials (including plaintiff)
regularly conduct prostitution stings using information
culled from advertisements in Craigslist’s erotic-services
category. (See, e.g., id. at ¶ 57.)3 By his own count
plaintiff has arrested *963 over 200 people through
Craigslist since January of 2007. (Id. at ¶ 58.) Some of
those arrested were charged with pimping minors. (Id. at
¶¶ 59-62.) He estimates that between January and
November 2008 his department devoted 3,120 man-hours
and approximately $105,081.00 to make 156 arrests. (Id.
at ¶ 78.)

BACKGROUND & PROCEDURAL HISTORY
In this diversity action Plaintiff Thomas Dart, the Sheriff
of Cook County, Illinois, alleges that the “erotic” (now
“adult”) services section of Craigslist’s popular Internet
classifieds service facilitates prostitution and constitutes a
public nuisance. (Compl. ¶ 1; id. at ¶ 5 (alleging that the
parties are diverse and that the amount in controversy
exceeds $75,000).) Craigslist’s users create and post
“over thirty million new classified advertisements each
month” for, among other things, “jobs, housing, dating,
used items, and community information.” (Id. at ¶¶ 11,
14.) Craigslist’s website, which displays the ads, is
viewed over nine billion times each month. (Id. at ¶ 15.)
The webpage located at “chicago.craigslist.org,” one of
many region-specific webpages on Craigslist’s website,
displays Chicago-related listings arranged by categories
(e.g., “for sale” and “services”) and subcategories (e.g.,
“antiques” and “computer”). (Id. at ¶¶ 11, 25; see also id.
*962 at Ex. A (screenshot of the webpage at
“chicago.craigslist.org”).)
Craigslist
created
the
categories, but its users create the content of the ads and
select which categories their ads will appear in. (Id. at ¶
11, Exs. A & B; see also Def.’s Mem. at 2.) Users posting
ads on the website agree to abide by Craigslist’s “Terms
of Use,” which prohibit posting unlawful content.
(Compl. at Ex. A (screenshot of “chicago.craigslist.org”
with a link to Craigslist’s Terms of Use); Answer ¶ 18.)1
Users browsing the “erotic” subcategory-which is (or
was) the website’s most popular destination-receive an
additional “warning & disclaimer” stating that users
entering that section agree to “flag ‘prohibited’ ” any
content that violates Craigslist’s Terms of Use including
“offers for or the solicitation of prostitution.” (Id. at ¶ 35,
Ex. C.) Below the warning is a general “erotic services”
link, and links to further subcategories (e.g., “w4m”
(women for men)). (Id. at Ex. C.) Craigslist also gives
users the option to search through ads using a wordsearch function. (Id. at ¶ 26.)

Count I of Sheriff Dart’s complaint alleges that
Craigslist’s erotic-services category constitutes a public
nuisance. See Restatement (Second) of Torts § 821B(1)
(“A public nuisance is an unreasonable interference with a
right common to the general public.”). As “evidence” of
the public nuisance he alleges that Craigslist violates
federal, state, and local prostitution laws. (Id. at ¶ 93.) He
contends that Craigslist “solicits for a prostitute” within
the meaning of 720 ILCS 5/11-15 by “arrang[ing]”
meetings of persons for purposes of prostitution and
“direct[ing]” persons to places of prostitution. He also
alleges more generally that Craigslist makes it easier for
prostitutes, pimps, and patrons to conduct business.
(Compl. ¶ 134) (Craigslist “streamlines the prostitution
process”); see Chicago Municipal Code § 8-8-020 (“[N]o
person knowingly shall direct, take, transport, or offer to
direct, take, or transport, any person for immoral purposes
to any other person, or assist any person by any means to
seek or to find any prostitute.”) (emphasis added); see
also 18 U.S.C. § 1952(a)(3) (making it unlawful to use
any facility in interstate commerce with the intent to
“promote” or “facilitate the promotion of ... any unlawful
activity,” including “prostitution offenses in violation of
the laws of the State in which they are committed.”). He
seeks to recoup the money his department has spent
policing Craigslist-related prostitution, compensatory
damages, and punitive damages. (Compl. at 26.) In Count
II of his complaint he requests an injunction requiring
Craigslist to desist “engaging in the conduct complained
of herein.” (Id. at 27.) After Sheriff Dart filed this lawsuit
Craiglist voluntarily changed certain aspects of its service.
It terminated its “erotic” category and established a new
“adult” category, which is subject to a “manual review
process.” (Def.’s Reply at 3.) It also reduced the number

Sheriff Dart alleges that, notwithstanding Craigslist’s
warnings, users routinely post advertisements in the
erotic-services category “openly promis [ing] sex for
money.” (Id. at ¶ 17.) Based on the samples that he cites
in his complaint most of the ads are veiled (sometimes
very thinly) using code words. He alleges, for example,
that “roses” mean dollars and “greek” refers to anal sex.
(Id. at ¶ 30.) One advertisement states: “15 Min $50
Roses ... 1 hour $150 Roses”-so much for the code-and
“How About A G-R-E-E-K Lesson I’m A Great
Student!!” (Id. at ¶ 32.)2 Other sample advertisements are
more ambiguous. (Pl.’s Resp. at Ex. 2 (“HELLO
GENTELMEN NOW YOU MEET JADE AND
TIPHANY WE DO TWO GIRL SHOWS AND
INDIVISUAL CALLS!! WE GARAUNTEE THE TIME

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

8

8

Dart v. Craigslist, Inc., 665 F.Supp.2d 961 (2009)

of subcategories from 21 to 5. (Pl.’s Resp. at 1 fn. 1.)
Sheriff Dart contends that these changes are only
cosmetic and that users continue to post unlawful content
in the “new” adult-services section. (Pl.’s Resp. at 1-2.) In
a footnote in its reply brief Craigslist purports to reserve
the right to pursue dismissal on mootness grounds, but it
does not press the argument or describe its new policy in
any detail. (Def.’s Reply at 4 n. 1.) Based upon the
parties’ submissions we are persuaded that there is still a
live controversy.4

damages in its public-nuisance lawsuit against the
defendant gun manufacturer). Sheriff Dart does not
address this argument except to say that Beretta would not
apply to the non-profit organizations he sought to join in
this lawsuit. (Pl.’s Resp. at 18 n. 2; see also supra n. 4.) In
other words, he seems to concede that he cannot recover
money damages, including the $105,081.00 he alleges his
department has spent policing Craigslist-related crimes.
See Schimmer v. Jaguar Cars, Inc., 384 F.3d 402, 406
(7th Cir.2004) (A court is not required to accept at face
value the amount of damages requested in the complaint
if the plaintiff “is not entitled at law to recover such
damages.”)(emphasis in original). But he also seeks
injunctive relief and we may consider the cost to
Craigslist of complying with an injunction to determine
whether this lawsuit satisfies the amount-in-controversy
requirement. See Uhl v. Thoroughbred Technology and
Telecommunications, Inc., 309 F.3d 978, 983 (7th
Cir.2002); see also In re Brand Name Prescription Drugs
Antitrust Litigation, 123 F.3d 599, 609 (7th Cir.1997)
(“Looked at from the defendants’ standpoint, the
minimum amount in controversy would be present if the
injunction sought by the plaintiffs would require some
alteration in the defendant’s method of doing business
that would cost the defendant at least the statutory
minimum amount.”). Craigslist charges users a fee
(between $5 and $10) to post advertisements in the adultservices section, and Sheriff Dart alleges that users
frequently post ads in that section.5 (See, *965 e.g.,
Compl. ¶ 33 (alleging that the Chicago erotic-services
section “collects over 300 posts per day”).) Craigslist
previously announced its intention to donate those
proceeds to charity, but we do not believe that this makes
the proceeds any less relevant for jurisdictional purposes.
Craigslist also profits indirectly from the website traffic
generated by the adult-services section. (See Compl. ¶¶
13, 37.) Even if we disregard Sheriff Dart’s claim for
money damages “it does not appear to a legal certainty
that the amount in controversy is less than the
jurisdictional threshold.” R.R. Street & Co., Inc. v. Vulcan
Materials Co., 569 F.3d 711, 717 n. 8 (7th Cir.2009).

DISCUSSION
A. Legal Standard
We review a Rule 12(c) motion for judgment on the
pleadings applying the same standard we apply to a
motion to dismiss under Rule 12(b)(6). See BuchananMoore v. County of Milwaukee, 570 F.3d 824, 827 (7th
Cir.2009). “Thus, we view the facts in the complaint in
the light most favorable to the nonmoving party and will
grant the motion only if it appears beyond doubt that the
plaintiff cannot prove any facts that would support his
claim for relief. *964 However, we need not ignore facts
set forth in the complaint that undermine the plaintiff’s
claim or give weight to unsupported conclusions of law.”
Id. (internal citation omitted); see also C. Wright & A.
Miller, 5C Federal Practice and Procedure, at § 1368
(“Although a moving party, for purposes of the Rule 12(c)
motion, concedes the accuracy of the factual allegations
in his adversary’s pleading, he does not admit other
assertions in the opposing party’s pleading that constitute
conclusions of law, legally impossible facts, or matters
that would not be admissible in evidence at trial.”).

B. Subject Matter Jurisdiction
[1]
Although neither party raises the issue, we must decide
whether we have subject-matter jurisdiction before
addressing the parties’ other contentions. Wernsing v.
Thompson, 423 F.3d 732, 743 (7th Cir.2005) (“[N]ot only
may the federal courts police subject matter jurisdiction
sua sponte, they must.”) (citation and internal quotation
marks omitted). Craigslist concedes that the parties are
diverse, but does not admit that the amount-incontroversy requirement is satisfied. (Answer ¶ 5.) In its
memorandum in support of its Rule 12(c) motion
Craigslist argues that Sheriff Dart cannot recover money
damages for the alleged public nuisance. (Def.’s Mem. at
20-23); see City of Chicago v. Beretta U.S.A. Corp., 213
Ill.2d 351, 290 Ill.Dec. 525, 821 N.E.2d 1099, 1139-47
(2004)(holding that the city could not recover money

C. The Communications Decency Act
Craigslist contends that it is immune from liability
pursuant to Section 230(c) of the Communications
Decency Act. That provision provides as follows:
(c) Protection for “good samaritan” blocking and
screening of offensive material
(1) Treatment of publisher or speaker
No provider or user of an interactive computer service
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shall be treated as the publisher or speaker of any
information provided by another information content
provider.

website’s “Housing” category. Id. Quoting extensively
from dicta in its opinion in Doe v. GTE Corporation, the
Court concluded that § 230(c) is not “a general
prohibition of civil liability for web-site operators and
other online content hosts.” Id. at 669-70. In GTE the
Court posited that it was inconsistent with the statute’s
apparent purpose to encourage monitoring (“Protection
for ‘good samaritan’ blocking and screening of offensive
material”) to read § 230(c)(1) to immunize internetservice providers (“ISPs”) who do nothing to monitor the
content they make available to the public. GTE, 347 F.3d
at 660. Why, in that case, would an ISP undertake
“costly” precautions? Id. This led the Court to suggest
alternative statutory interpretations before ultimately
concluding that the defendant was not liable under state
law, whatever the proper interpretation of § 230(c)(1)
might be. Id. In Chicago Lawyers’ the proper
interpretation of § 230(c)(1) was squarely presented and
the Court interpreted that provision straightforwardly: “an
online information system must not ‘be treated as the
publisher or speaker of any information provided by’
someone else.” Chicago Lawyers’, 519 F.3d at 671.
Applying § 230(c)(1) the Court concluded that Craigslist
was not liable for the discriminatory advertisements
because “only in a capacity as publisher could craigslist
be liable under § 3605(c). It is not the author of the ads
and could not be treated as the ‘speaker’ of the posters’
words, given § 230(c)(1).” Id. at 671. The Court also
rejected the plaintiff’s argument that Craigslist could be
held liable “as one who ‘cause[d] to be made, printed, or
published any [discriminatory] notice, statement, or
advertisement.’ ” Id. The argument was deemed to be
premised an overly broad interpretation of “cause:”

(2) Civil liability
No provider or user of an interactive computer service
shall be held liable on account of-(A) any action
voluntarily taken in good faith to restrict access to or
availability of material that the provider or user
considers to be obscene, lewd, lascivious, filthy,
excessively
violent,
harassing,
or
otherwise
objectionable, whether or not such material is
constitutionally protected; or (B) any action taken to
enable or make available to information content
providers or others the technical means to restrict
access to material described in paragraph (1).
47 U.S.C. § 230(c). Sheriff Dart does not dispute that
Craigslist provides an “interactive computer service”
within the statute’s meaning. See id. at § 230(f)(2); see
also Chicago Lawyers’, 519 F.3d at 669 (assuming
without discussion that Craigslist provides an “interactive
computer service”). And with a caveat that we discuss
infra, he does not dispute that the ads are “information
provided by another information content provider”
(namely, Craigslist’s users). See 47 U.S.C. § 230(f)(3);
Chicago Lawyers’, 519 F.3d at 671 (noting that
Craigslist’s users provided the “information” at issue (in
that case, discriminatory housing ads)). Section 230
preempts contrary state law with certain inapplicable
exceptions. See 47 U.S.C. § 230(e)(3) (“No cause of
action may be brought and no liability may be imposed
under any State or local law that is inconsistent with this
subsection.”).6

An interactive computer service
“causes” postings only in the sense
of providing a place where people
can post. Causation in a statute
such as § 3604(c) must refer to
causing a particular statement to be
made,
or
perhaps
the
discriminatory content of a
statement. That’s the sense in
which a non-publisher can cause a
discriminatory ad, while one who
causes the forbidden content may
not be a publisher. Nothing in the
service craigslist offers induces
anyone to post any particular listing
or express a preference for
discrimination;
for
example,
craigslist does not offer a lower
price to people who include
discriminatory statements in their

Craigslist contends that § 230(c)(1) “broadly immunizes
providers of interactive computer services from liability
for the dissemination of third-party content.” See, e.g.,
Zeran v. America Online, Inc., 129 F.3d 327, 330 (4th
Cir.1997). That appears to be the majority view, see
Chicago Lawyers’ Committee for Civil Rights *966
Under the Law, Inc. v. Craigslist, Inc., 461 F.Supp.2d
681, 689-90 n. 6 & 7 (N.D.Ill.2006) (collecting cases), but
our Court of Appeals has not adopted it. See Chicago
Lawyers’, 519 F.3d at 669; Doe v. GTE Corporation, 347
F.3d 655, 656-57 (7th Cir.2003). The Court has
concluded, however, that § 230(c)(1) may foreclose
liability in the appropriate case. In Chicago Lawyers’ the
plaintiff sued Craigslist for allegedly violating 42 U.S.C.
§ 3604(a), which makes it illegal “[t]o make, print, or
publish, or cause to be made, printed, or published” any
discriminatory housing notice. Chicago Lawyers’, 519
F.3d at 668. The plaintiff contended that Craigslist was
liable for publishing, or causing to be published,
discriminatory advertisements posted by its users in the
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postings. If craigslist “causes” the
discriminatory notices, then so do
phone companies and courier
services (and, for that matter, the
firms that make the computers and
software that owners use to post
their notices online), yet no one
could think that Microsoft and Dell
are
liable
for
“causing”
discriminatory advertisements.
Id. at 671-72. The plaintiff in Chicago Lawyers’ was free
to use Craigslist’s service to identify and investigate the
individuals responsible for posting discriminatory ads,
“[b]ut given § 230(c)(1) it cannot sue the messenger just
because the message *967 reveals a third party’s plan to
engage in unlawful discrimination.” Id. at 672.7

company or computer manufacturer, in that it publishes
information supplied by its users. Newspapers and
magazines may be held liable for publishing ads that harm
third parties. See, e.g., Braun v. Soldier of Fortune, 968
F.2d 1110, 1114 (11th Cir.1992) (concluding that under
Georgia law the defendant “had a legal duty to refrain
from publishing advertisements that subjected the public,
including appellees, to a clearly identifiable unreasonable
risk of harm from violent criminal activity”); see also
Beretta, 290 Ill.Dec. 525, 821 N.E.2d at 1124 (“[I]t is
possible to create a public nuisance by conducting a
lawful enterprise in an unreasonable manner.”). Although
he carefully avoids using the word “publish,” Sheriff
Dart’s complaint could be construed to allege “negligent
publishing.” (Compl. ¶ 135 (“It was foreseeable to
Defendant that prostitution would be a likely result where
it created a section named ‘erotic services’ and designated
twenty-one categories based on sexual preference.”).) In
GTE the Court expressly declined to decide whether such
a claim was compatible with § 230(c)(1). GTE, 347 F.3d
at 660. We believe that the Court answered that question
implicitly in Chicago Lawyers’. A claim against an online
service provider for *968 negligently publishing harmful
information created by its users treats the defendant as the
“publisher” of that information. See Chicago Lawyers’,
519 F.3d at 671; see also Barnes v. Yahoo!, Inc., 570 F.3d
1096, 1102 (9th Cir.2009) (“[C]ourts must ask whether
the duty that the plaintiff alleges the defendant violated
derives from the defendant’s status or conduct as a
‘publisher or speaker.’ If it does, section 230(c)(1)
precludes liability.”); Gibson v. Craigslist, Inc., No. 08
Civ. 7735(RMB), 2009 WL 1704355, *3-4 (S.D.N.Y.
June 15, 2009) (section 230(c)(1) barred claim against
Craigslist for publishing an advertisement selling a thirdparty a handgun that was used to shoot the plaintiff).

D. Applying § 230(c)(1) to Plaintiff’s Public-Nuisance
Claim
Sheriff Dart alleges that Craigslist itself violates criminal
laws prohibiting prostitution and related offenses. See
Beretta, 290 Ill.Dec. 525, 821 N.E.2d at 1116 (noting the
court’s “reluctance” to expand the public nuisance tort
beyond claims involving the defendant’s use of land
and/or violation of a statute or ordinance). He alleges for
example that Craigslist knowingly “arranges” meetings
for the purpose of prostitution and “directs” people to
places of prostitution. (Compl. ¶¶ 94, 106); see 720 ILCS
5/11-15. But these allegations strain the ordinary meaning
of the terms “arrange” and “direct” unless Craigslist itself
created the offending ads.8 There is no such allegation,
and given § 230(c)(1), we cannot treat Craigslist as if it
did create those ads. Chicago Lawyers’, 519 F.3d at 671
(noting that Craiglist had not authored the discriminatory
ads “and could not be treated as the ‘speaker’ of the
posters’ words, given § 230(c)(1).”). The same goes for
plaintiff’s allegation that Craigslist “provid[es] the contact
information of prostitutes and brothels.” (Compl. ¶ 107.)
Craigslist does not “provide” that information, its users
do. “Facilitating” and “assisting” encompass a broader
range of conduct, so broad in fact that they include the
services provided by intermediaries like phone
companies, ISPs, and computer manufacturers.
Intermediaries are not culpable for “aiding and abetting”
their customers who misuse their services to commit
unlawful acts. GTE, 347 F.3d at 659; see also Chicago
Lawyers’, 519 F.3d at 668 (“Online services are in some
respects like the classified pages of newspapers, but in
others they operate like common carriers such as
telephone services.”).
[2]

[3]

Sheriff Dart insists, on the other hand, that Craigslist
plays a more active role than an intermediary or a
traditional publisher. He claims that Craigslist causes or
induces its users to post unlawful ads-by having an “adult
services” category with subsections like “w4m” and by
permitting its users to search through the ads “based on
their preferences.” (Pl.’s Resp. at 7; Compl. ¶¶ 86-87,
122, 134-36.) “A website operator can be both a service
provider and a content provider: If it passively displays
content that is created entirely by third parties, then it is
only a service provider with respect to that content. But as
to content that it creates itself, or is ‘responsible, in whole
or in part’ for creating or developing, the website is also a
content provider.” Fair Housing Council of San Fernando
Valley v. Roommates.com, LLC, 521 F.3d 1157, 1162-63
(9th Cir.2008) (quoting 47 U.S.C. § 230(f)(3)). This
theory finds some support in Chicago Lawyers’, which
indicated that notwithstanding § 230(c) Craigslist could

Craigslist is like a newspaper, and unlike a phone
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be held liable for “causing” discriminatory ads if that was
in fact what it had done. Chicago Lawyers’, 519 F.3d at
671-72. And we are mindful that whatever the exact
parameters of § 230(c)(1) “immunity” are, it is not a
“general prohibition of civil liability for web-site
operators and other online content hosts.” Id. at 669; see
also id. at 670 (“ ‘[I]nformation content providers’ may
be liable for contributory infringement if their system is
designed to help people steal music or other material in
copyright.”) (citing Metro-Goldwyn-Mayer Studios Inc. v.
Grokster, Ltd., 545 U.S. 913, 125 S.Ct. 2764, 162 L.Ed.2d
781 (2005)). But as the Court observed in Chicago
Lawyers’, “[n]othing in the service craigslist offers
induces anyone to post any particular listing.” Chicago
Lawyers’, 519 F.3d at 671; see also Roomates.com, 521
F.3d at 1172 n. 33 (likening to Craigslist’s service the
“open-ended essay” portion of the defendant’s roommatematching website, which gave users free rein to post
whatever they liked (including discriminatory content)).
We disagree with plaintiff that the “adult services” section
is a special case. The phrase “adult,” even in conjunction
with “services,” is not unlawful in itself nor does it
necessarily call for unlawful content. Cf. Roommate.com,
521 F.3d at 1161 (concluding that § 230(c)(1) did not
protect a website operator whose roommate-matching
service “require[d]” users to answer discriminatory
questions from a menu of answers that the defendant
supplied). The same is true of the subcategories. Plaintiff
is simply wrong when he insists that these terms are all
synonyms for illegal sexual services. (Pl.’s Resp. at 11
(Arguing that “[a]dult services and its subcategories are
the housing equivalent of a ‘whites only’ or ‘gays only’
section.”).) A woman advertising erotic dancing for male
clients (“w4m”) is offering an “adult service,” yet this is
not prostitution. See 720 ILCS 5/11-14(a) (defining
prostitution as “sexual penetration” or “any touching or
fondling of the sex organs of one person by another
person ... for the purpose of sexual arousal or
gratification” in exchange for something of value). It may
even be entitled to some limited protection under the First
Amendment. *969 See City of Erie v. Pap’s A.M., 529
U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)
(plurality opinion). Plaintiff’s argument that Craigslist
causes or induces illegal content is further undercut by the
fact that Craigslist repeatedly warns users not to post such
content. See Roomates.com, 521 F.3d at 1171 (“[T]he
website did nothing to encourage the posting of
defamatory content-indeed, the defamatory posting was
contrary to the website’s express policies.”) (citing
Carafano v. Metrosplash.com, Inc., 339 F.3d 1119 (9th

Cir.2003)). While we accept as true for the purposes of
this motion plaintiff’s allegation that users routinely flout
Craigslist’s guidelines, it is not because Craigslist has
caused them to do so. Or if it has, it is only “in the sense
that no one could post [unlawful content] if craigslist did
not offer a forum.” Chicago Lawyers’, 519 F.3d at 671.
Section 230(c)(1) would serve little if any purpose if
companies like Craigslist were found liable under state
law for “causing” or “inducing” users to post unlawful
content in this fashion. See Chicago Lawyers’, 519 F.3d at
671; cf. NPS, LLC v. StubHub, Inc., No. 06-4874-BLS1,
2009 WL 995483, *10-13 (Mass.Super. Jan. 26, 2009)
(concluding that there was a material issue of fact whether
the defendant “intentionally induced” its users to violate
antiscalping laws). The fact that Craigslist also provides a
wordsearch function does not change the analysis. The
word-search function is a “neutral tool” that permits users
to search for terms that they select in ads created by other
users. Roomates.com, 521 F.3d at 1167 (“[O]rdinary
search engines do not use unlawful criteria to limit the
scope of searches conducted on them, nor are they
designed to achieve illegal ends-as Roommate’s search
function is alleged to do here.”). It does not cause or
induce anyone to create, post, or search for illegal
content.9
Sheriff Dart’s lengthy complaint relies heavily on a few
conclusory allegations to support the contention that
Craigslist induces users to post ads for illegal services.
Even at this stage of the case we are not required to accept
those allegations at face value, and they are not
meaningfully different from the allegations that our Court
of Appeals rejected just last year. The complaint’s
remaining allegations plainly treat Craigslist as the
publisher or speaker of information created by its users.
Like the plaintiff in Chicago Lawyers, Sheriff Dart may
continue to use Craiglist’s website to identify and pursue
individuals who post allegedly unlawful content. Chicago
Lawyers, 519 F.3d at 672. But he cannot sue Craigslist for
their conduct. Id.10

*970 CONCLUSION
Defendant’s motion for judgment on the pleadings (12) is
granted.

Footnotes
1

“By using the Service in any way, you are agreeing to comply with the [Terms of Use].... You agree not to post, email, or
otherwise make available Content: a) that is unlawful, harmful, threatening, abusive, harassing, defamatory, libelous, invasive of
another’s privacy, or is harmful to minors in any way.” (Terms of Use, attached as Ex. 1 to Def.’s Answer, at ¶¶ 1 & 7(a).)
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“Content” includes “all postings, messages, text, files, images, photos, video, sounds, or other materials.” (Id. at ¶ 3.)
2

Spelling variations, like the hyphens in “G-R-E-E-K,” are apparently used to avoid detection by automated screening programs.
This subterfuge, and the use of sexual code words generally, is specifically prohibited by Craigslist’s “Erotic Services Posting
Guidelines.” (See Answer at Ex. 5.)

3

Perhaps reflecting the problem of ambiguous posts, Sheriff Dart alleges that in a typical sting an arrest is made only after the
person identified in the ad offers an undercover officer sex for money. (Compl. ¶ 64); see Chicago Lawyers’ Committee for Civil
Rights Under Law, Inc. v. Craigslist, Inc., 519 F.3d 666, 668 (7th Cir.2008) (Regarding discriminatory housing advertisements on
Craigslist’s website: “[a]utomated filters and human reviewers may be equally poor at sifting good from bad postings unless the
discrimination is blatant; both false positives and false negatives are inevitable.”).

4

One final procedural matter. On the date that Sheriff Dart filed his response to Craigslist’s Rule 12(c) motion he also sought leave
to file an amended complaint adding two non-profit organizations as plaintiffs. We denied his motion without prejudice. At the
same time we granted a third non-profit organization, Coalition Against Trafficking in Women (“CATW”), leave to file an amicus
brief. CATW’s brief paints a troubling picture of the illegal sex trade, but it does not shed any light on the legal questions before
us.

5

With a few exceptions Craigslist does not charge its users a fee to post ads on its website. (Compl. ¶ 13.) In late 2008, with the tacit
blessing of 43 state attorneys general, Craigslist began charging users to post ads in the erotic-services section. (Compl. ¶¶ 45-51;
see also Joint Statement, attached as Ex. 8 to Def.’s Answer (document executed by Craigslist’s CEO and 40 attorneys general,
including Illinois’s, announcing “new measures” to combat unlawful activity on Craigslist’s website).) Craigslist and the other
signatories of the “Joint Statement” believed that the fee would curb unlawful ads and make it easier to locate the users who post
them (users must pay the fee with a valid credit card). (Joint Statement at 1-2.) Sheriff Dart contends that these measures have not
had their intended effect. (Compl. ¶¶ 52-53.)

6

Sheriff Dart points out that the statute does not affect federal criminal law, but the reference in the complaint to 18 U.S.C. § 1952
does not bring his public-nuisance suit within that exception. See 47 U.S.C. § 230(e)(1); Doe v. Bates, No. 5:05-CV-91-DF-CMC,
2006 WL 3813758, *22 (E.D.Tex. Dec. 27, 2006) (holding that a civil claim against Yahoo! under 18 U.S.C. 2252A(f), permitting
civil actions against those who violate the criminal provisions of the same statute, did not constitute “enforcement” of a criminal
statute for purposes of § 230(e)(1)); see also id. (“Congress decided not to allow private litigants to bring civil claims based on
their own beliefs that a service provider’s actions violated the criminal laws.”).

7

Insofar as plaintiff implies that § 230(c)(1) applies only or primarily to defamation cases, (Pl.’s Resp. at 6-7, 8-9), Chicago
Lawyers’ squarely refutes that argument. Chicago Lawyers’, 519 F.3d at 671 (“[A] law’s scope often differs from its genesis.”).
Nor is there any indication that the Court considered it legally relevant whether Craiglist knew generally that people were using its
service to post discriminatory ads. (Cf. Pl.’s Resp. at 17-18; Compl. ¶¶ 88-89, 112.)

8

Webster’s Third New International Dictionary 120 (Philip G. Gove et al., eds., 1970) (arrange: “to effect usu. by consulting: come
to an agreement or understand about: SETTLE”); id. at 640 (direct: “to show or point out the way for”).

9

Each of the cases plaintiff cites is distinguishable on the same or similar grounds. See Anthony v. Yahoo Inc., 421 F.Supp.2d 1257,
1262-63 (N.D.Cal.2006) (section 230(c)(1) did not apply where the plaintiff alleged that the defendant created fake user profiles to
persuade users to renew their subscriptions to the defendant’s online dating service); see also Hy Cite Corp. v.
badbusinessbureau.com, 418 F.Supp.2d 1142, 1148-49 (D.Ariz.2005) (immunity not appropriate at the pleading stage where the
plaintiff alleged that the defendant created the allegedly defamatory content); MCW, Inc. v. badbusinessbureau.com, No.
Civ.A.3:02-CV-2727-G, 2004 WL 833595, *10 (N.D.Tex. Apr. 19, 2004) (concluding that the defendant could be held liable for
actively soliciting defamatory content and for creating “disparaging titles, headings, and editorial messages”); cf. Whitney
Information Network, Inc. v. Xcentric Ventures, LLC, No. 2:04-cv-47-FtM-34SPC, 2008 WL 450095, *12 (M.D.Fla. Feb. 15,
2008) (concluding that the defendant was not responsible, in whole or in part, for allegedly defamatory postings on its website).
These authorities would be helpful to Sheriff Dart only if Craigslist had a hand in creating the unlawful content supplied by its
users.

10

We do not reach Craigslist’s alternative argument that the requested injunction would violate the First Amendment. See Rehman v.
Gonzales, 441 F.3d 506, 508 (7th Cir.2006) (“Non-constitutional arguments always come first; constitutional contentions must be
set aside until their resolution is unavoidable.”). Nor do we reach its alternative argument that it cannot be held liable for creating
the erotic-services category because it did so in good faith to “restrict access” to objectionable material. (Def.’s Mem. at 15 n. 15);
see 47 U.S.C. § 230(c)(2).
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characteristics and discriminatory preferences and to
match those who had rooms with those who were looking
for rooms based on criteria that appeared to be prohibited
by FHA;

521 F.3d 1157
United States Court of Appeals,
Ninth Circuit.
FAIR HOUSING COUNCIL OF SAN FERNANDO
VALLEY; The Fair Housing Council of San Diego,
individually and on behalf of the General Public,
Plaintiffs–Appellants,
v.
ROOMMATES.COM, LLC, Defendant–Appellee.
Fair Housing Council of San Fernando Valley; The
Fair Housing Council of San Diego, individually
and on behalf of the General Public, Plaintiffs–
Appellees,
v.
Roommate.Com, LLC, Defendant–Appellant.

[4]

CDA immunity applied to “Additional Comments”
section of website;

[5]

website did not become developer of information, not
entitled to immunity under CDA, by encouraging
subscribers to provide something in “Additional
Comments” section in response to prompt or by providing
free-text search that enabled users to find keywords; and

[6]

website did not encourage discriminatory preferences
in violation of FHA by giving opportunity to subscribers
to describe themselves in “Additional Comments”
section.

Nos. 04–56916, 04–57173. | Argued and Submitted
Dec. 12, 2007. | Filed April 3, 2008.

Affirmed in part, reversed in part, vacated in part, and
remanded.

Synopsis
Background: Local fair housing councils brought action
against operator of online roommate-matching website
alleging that operator violated Fair Housing Act (FHA)
and state laws. The United States District Court for the
Central District of California, Percy Anderson, J., 2004
WL 3799488, ruled that Communications Decency Act
(CDA) barred FHA claim and granted summary judgment
for operator, declining to exercise supplemental
jurisdiction over state-law claims. Parties cross-appealed.
The Court of Appeals, 489 F.3d 921, reversed and
remanded.

McKeown, Circuit Judge, with whom Rymer and Bea,
Circuit Judges, joined, concurring in part and dissenting
in part.

West Headnotes (21)
[1]

Telecommunications
Persons and Entities Liable; Immunity
Under the Communications Decency Act
(CDA), Congress sought to immunize the
removal of user-generated content, not the
creation of content. Communications Act of
1934, § 230, 47 U.S.C.A. § 230.

Holdings: On rehearing en banc, the Court of Appeals,
Kozinski, Chief Judge, held that:
[1]

CDA immunity did not apply to acts of operator in
posting questionnaire and requiring answers to it
allegedly in violation of FHA and state laws;

4 Cases that cite this headnote

[2]

subscribers’ status as information content providers
regarding sex, family status, and sexual orientation,
allegedly in violation of FHA and state housing
discrimination laws, did not preclude operator from also
having status as information content provider by helping
develop information in profiles at least in part through
pre-populated answers;

[2]

Telecommunications
Persons and Entities Liable; Immunity
Communications Decency Act (CDA) immunity
did not apply to acts of roommate-matching
Internet
website
operator
in
posting
questionnaire and requiring answers to it

[3]

CDA immunity did not apply to website that was
designed to force subscribers to divulge protected
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allegedly in violation of Fair Housing Act
(FHA) and state laws. Communications Act of
1934, § 230, 47 U.S.C.A. § 230; Civil Rights
Act of 1968, § 804(c), 42 U.S.C.A. § 3604(c).

response to operator’s questions, which
subscribers could not refuse to answer if they
wanted
to
use
operator’s
services.
Communications Act of 1934, § 230, 47
U.S.C.A. § 230; Civil Rights Act of 1968, §
804(c), 42 U.S.C.A. § 3604(c).

1 Cases that cite this headnote

34 Cases that cite this headnote
[3]

Federal Courts
Sufficiency of Presentation of Questions
[6]

Argument that questionnaire generated by
roommate-matching Internet website operator
violated Fair Housing Act (FHA), was preserved
for appellate review by allegation that operator
encouraged subscribers to state discriminatory
preferences. Civil Rights Act of 1968, § 804(c),
42 U.S.C.A. § 3604(c); Fed.Rules Civ.Proc.Rule
8, 28 U.S.C.A.

[4]

The Fair Housing Act (FHA) prohibits housing
intermediaries from screening prospective
housing applicants on the basis of race, even if
the preferences arise with landlords. Civil Rights
Act of 1968, § 804(c), 42 U.S.C.A. § 3604(c).

Telecommunications
Persons and Entities Liable; Immunity

[7]

The Communications Decency Act (CDA) does
not grant immunity for inducing third parties to
express illegal preferences. Communications
Act of 1934, § 230, 47 U.S.C.A. § 230.

Telecommunications
Persons and Entities Liable; Immunity
An Internet website helps to “develop” unlawful
content, and thus falls within the exception to
immunity under the Communications Decency
Act (CDA), if it contributes materially to the
alleged
illegality
of
the
conduct.
Communications Act of 1934, § 230, 47
U.S.C.A. § 230.

2 Cases that cite this headnote

[5]

Civil Rights
Lease or Rental; Landlord and Tenant
Civil Rights
Advertising

15 Cases that cite this headnote
Telecommunications
Persons and Entities Liable; Immunity
Subscribers’ status as information content
providers regarding sex, family status, and
sexual orientation, allegedly in violation of Fair
Housing Act (FHA) and state housing
discrimination laws, did not preclude roommatematching Internet website operator from also
having status as information content provider by
helping develop information in profiles at least
in part through pre-populated answers, and thus
precluding immunity under Communications
Decency Act (CDA) to that extent, since such
information had been provided by subscribers in

[8]

Telecommunications
Persons and Entities Liable; Immunity
An individual’s use of an ordinary search engine
to query for a “white roommate” does not
amount to “development” by the search engine
to
preclude
immunity
under
the
Communications
Decency
Act
(CDA).
Communications Act of 1934, § 230, 47
U.S.C.A. § 230.
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[12]
[9]

Telecommunications
Persons and Entities Liable; Immunity

Telecommunications
Persons and Entities Liable; Immunity
A website operator who edits user-created
content, such as by correcting spelling,
removing obscenity, or trimming for length,
retains its Communications Decency Act (CDA)
immunity for any illegality in the user-created
content, provided that the edits are unrelated to
the illegality. Communications Act of 1934, §
230, 47 U.S.C.A. § 230.

Providing neutral tools to carry out what may be
unlawful or illicit searches does not amount to
“development” for purposes of the immunity
exception under the Communications Decency
Act (CDA). Communications Act of 1934, §
230, 47 U.S.C.A. § 230.
1 Cases that cite this headnote

16 Cases that cite this headnote

[10]

[11]

Libel and Slander
By Others in General
Telecommunications
Persons and Entities Liable; Immunity

[13]

Libel and Slander
By Others in General
Telecommunications
Persons and Entities Liable; Immunity

A dating website that requires users to enter
their sex, race, religion, and marital status
through drop-down menus, and that provides
means for users to search along the same lines,
retains its Communications Decency Act (CDA)
immunity insofar as it does not contribute to any
alleged illegality, even if the website is sued for
libel based on these characteristics, because the
website would not have contributed materially
to any alleged defamation. Communications Act
of 1934, § 230, 47 U.S.C.A. § 230.

A website operator who edits in a manner that
contributes to the alleged illegality, such as by
removing the word “not” from a user’s message
reading “[Name] did not steal the artwork,” in
order to transform an innocent message into a
libelous one, is directly involved in the alleged
illegality and thus falls within the exception to
immunity under the Communications Decency
Act (CDA). Communications Act of 1934, §
230, 47 U.S.C.A. § 230.

7 Cases that cite this headnote

8 Cases that cite this headnote

[14]

Telecommunications
Persons and Entities Liable; Immunity
A housing website that allows users to specify
whether they will or will not receive emails by
means of user-defined criteria retains its
Communications Decency Act (CDA) immunity
so long as it does not require the use of
discriminatory criteria. Communications Act of
1934, § 230, 47 U.S.C.A. § 230.

Telecommunications
Persons and Entities Liable; Immunity
Communications Decency Act (CDA) immunity
did not apply to roommate-matching Internet
website that was designed to force subscribers to
divulge
protected
characteristics
and
discriminatory preferences and to match those
who had rooms with those who were looking for
rooms based on criteria that appeared to be
prohibited by Fair Housing Act (FHA).
Communications Act of 1934, § 230, 47
U.S.C.A. § 230; Civil Rights Act of 1968, §
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Persons and Entities Liable; Immunity

804(c), 42 U.S.C.A. § 3604(c).

[15]

Communications Decency Act (CDA) immunity
applied to “Additional Comments” section of
roommate-matching Internet website, published
as written, that gave users open text prompt in
which to enter any description of rental property
without any structure imposed on their content
or any requirement to enter discriminatory
information. Communications Act of 1934, §
230, 47 U.S.C.A. § 230.

Telecommunications
Persons and Entities Liable; Immunity
An editor’s minor changes to the spelling,
grammar, and length of third-party content do
not strip him of immunity under the
Communications
Decency
Act
(CDA).
Communications Act of 1934, § 230, 47
U.S.C.A. § 230.

1 Cases that cite this headnote

[19]

10 Cases that cite this headnote

[16]

Telecommunications
Persons and Entities Liable; Immunity
Roommate-matching Internet website did not
become developer of information, not entitled to
immunity under Communications Decency Act
(CDA), by encouraging subscribers to provide
something in “Additional Comments” section in
response to prompt or by providing free-text
search that enabled users to find keywords in
“Additional Comments” of others, even if users
utilized it to search for discriminatory keywords.
Communications Act of 1934, § 230(c), 47
U.S.C.A. § 230(c).

Telecommunications
Persons and Entities Liable; Immunity
An editor is properly deemed a developer, and
not entitled to Communications Decency Act
(CDA) immunity, if he publishes material that
he does not believe was tendered to him for
posting online, because he is the one making the
affirmative decision to publish, and so he
contributes materially to its allegedly unlawful
dissemination. Communications Act of 1934, §
230, 47 U.S.C.A. § 230.

11 Cases that cite this headnote

2 Cases that cite this headnote
[20]

[17]

Telecommunications
Persons and Entities Liable; Immunity

Telecommunications
Persons and Entities Liable; Immunity
Providing neutral tools for navigating websites
is fully protected by Communications Decency
Act (CDA) immunity, absent substantial
affirmative conduct on the part of the website
creator promoting the use of such tools for
unlawful purposes. Communications Act of
1934, § 230, 47 U.S.C.A. § 230.

An interactive computer service’s classification
of user characteristics does not transform it into
a developer of the underlying misinformation
under the Communications Decency Act (CDA).
Communications Act of 1934, § 230, 47
U.S.C.A. § 230.

1 Cases that cite this headnote

20 Cases that cite this headnote

[21]
[18]

Telecommunications

Telecommunications
Persons and Entities Liable; Immunity
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Before: ALEX KOZINSKI, Chief Judge, STEPHEN
REINHARDT, PAMELA ANN RYMER, BARRY G.
SILVERMAN, M. MARGARET McKEOWN, W.
FLETCHER, RAYMOND C. FISHER, RICHARD A.
PAEZ, CARLOS T. BEA, MILAN D. SMITH, JR. and N.
RANDY SMITH, Circuit Judges.

Roommate-matching Internet website did not
encourage discriminatory preferences in
violation of Fair Housing Act (FHA) by giving
opportunity to subscribers to describe
themselves in “Additional Comments” section,
and thus website was entitled to immunity under
Communications Decency Act (CDA) with
regard to that section, although website had
encouraged some discriminatory preferences
through discriminatory questions that were
presented earlier in registration process.
Communications Act of 1934, § 230, 47
U.S.C.A. § 230; Civil Rights Act of 1968, §
804(c), 42 U.S.C.A. § 3604(c).

Opinion
KOZINSKI, Chief Judge:
We plumb the depths of the immunity provided by section
230 of the Communications Decency Act of 1996
(“CDA”).

2 Cases that cite this headnote

Facts1
Defendant Roommate.com, LLC (“Roommate”) operates
a website designed to match people renting out spare
rooms with people looking for a place to live.2 At the time
of the district court’s disposition, Roommate’s website
featured approximately 150,000 active listings and
received around a million page views a day. Roommate
seeks to profit by collecting revenue from advertisers and
subscribers.

Attorneys and Law Firms
*1160 Michael Evans, Christopher Brancart, Brancart &
Brancart, Pescadero, CA; Gary Rhoades, Rhoades & Al–
Mansour, Los Angeles, CA, for the plaintiffsappellants/cross-appellees.

Before subscribers can search listings or post3 housing
opportunities on Roommate’s website, they must create
profiles, a process that requires them to answer a series of
questions. In addition to requesting basic information—
such as name, location and email address—Roommate
requires each subscriber to disclose his sex, sexual
orientation and whether he would bring children to a
household. Each subscriber must also describe his
preferences in roommates with respect to the same three
criteria: sex, sexual orientation and whether they will
bring children to the household. The site also encourages
subscribers to provide “Additional Comments” describing
themselves and their desired roommate in an open-ended
essay. After a new subscriber completes the application,
Roommate assembles his answers into a “profile page.”
The profile page *1162 displays the subscriber’s
pseudonym, his description and his preferences, as
divulged through answers to Roommate’s questions.

Timothy L. Alger, Kent J. Bullard, Steven B. Stiglitz and
Lesley E. Williams, *1161 Quinn Emanuel Urquhart
Oliver & Hedges, LLP, Los Angeles, CA, for the
defendant-appellee/cross-appellant.
Kelli L. Sager, Los Angeles, CA; Thomas R. Burke, San
Francisco, CA; Bruce E.H. Johnson and Ambika K.
Doran, Davis Wright Tremaine LLP, Seattle, WA, for
News Organizations as amici curiae in support of the
defendant-appellee.
Ann Brick, Margaret C. Crosby and Nicole A. Ozer,
American Civil Liberties Union Foundation of Northern
California, San Francisco, CA, for American Civil
Liberties Union of Northern California as amicus curiae
in support of neither party.
John P. Relman, Stephen M. Dane and D. Scott Chang,
Relman & Dane PLLC, Washington, DC; Joseph D. Rich
and Nicole Birch, Lawyers’ Committee for Civil Rights
Under Law, Washington, DC, for National Fair Housing
Alliance and Lawyers’ Committee for Civil Rights Under
Law as amici curiae in support of the plaintiffs-appellants.

Subscribers can choose between two levels of service:
Those using the site’s free service level can create their
own personal profile page, search the profiles of others
and send personal email messages. They can also receive
periodic emails from Roommate, informing them of
available housing opportunities matching their
preferences. Subscribers who pay a monthly fee also gain
the ability to read emails from other users, and to view
other subscribers’ “Additional Comments.”

Appeal from the United States District Court for the
Central District of California; Percy Anderson, District
Judge, Presiding. D.C. No. CV–03–09386–PA.
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at *4. The Stratton Oakmont court reasoned that
Prodigy’s decision to perform some voluntary selfpolicing made it akin to a newspaper publisher, and thus
responsible for messages on its bulletin board that
defamed third parties. The court distinguished Prodigy
from CompuServe,11 which had been released from
liability in a similar defamation case because
CompuServe “had no opportunity to review the contents
of the publication at issue before it was uploaded into
CompuServe’s computer banks.” Id.; see Cubby, Inc. v.
CompuServe, Inc., 776 F.Supp. 135, 140 (S.D.N.Y.1991).
Under the reasoning of Stratton Oakmont, online service
providers that voluntarily filter some messages become
liable for all messages transmitted, whereas providers that
bury their heads in the sand and ignore problematic posts
altogether escape liability. Prodigy claimed that the “sheer
volume” of message board postings it received—at the
time, over 60,000 a day—made manual review of every
message impossible; thus, if it were forced to choose
between taking responsibility for all messages and
deleting no messages at all, it would have to choose the
latter course. Stratton Oakmont, 1995 WL 323710 at *3.

The Fair Housing Councils of the San Fernando Valley
and San Diego (“Councils”) sued Roommate in federal
court, alleging that Roommate’s business violates the
federal Fair Housing Act (“FHA”), 42 U.S.C. § 3601 et
seq., and California housing discrimination laws.4
Councils claim that Roommate is effectively a housing
broker doing online what it may not lawfully do off-line.
The district court held that Roommate is immune under
section 230 of the CDA, 47 U.S.C. § 230(c), and
dismissed the federal claims without considering whether
Roommate’s actions violated the FHA. The court then
declined to exercise supplemental jurisdiction over the
state law claims. Councils appeal the dismissal of the
FHA claim and Roommate cross-appeals the denial of
attorneys’ fees.

Analysis
Section 230 of the CDA5 immunizes providers of
interactive computer services6 against liability arising
from content created by third parties: “No provider ... of
an interactive computer service shall be treated as the
publisher or speaker of any information provided by
another information content provider.” 47 U.S.C. §
230(c).7 This grant of immunity applies only if the
interactive computer service provider is not also an
“information content provider,” which is defined as
someone who is “responsible, in whole or in part, for the
creation or development of” the offending content. Id. §
230(f)(3).

[1]

In passing section 230, Congress sought to spare
interactive computer services this grim choice by
allowing them to perform some editing on user-generated
content without thereby becoming liable for all
defamatory or otherwise unlawful messages that they
didn’t edit or delete. In other words, Congress sought to
immunize the removal of user-generated content, not the
creation of content: “[S]ection [230] provides ‘Good
Samaritan’ protections from civil liability for providers ...
of an interactive computer service for actions to restrict ...
access to objectionable online material. One of the
specific purposes of this section is to overrule Stratton–
Oakmont [sic] v. Prodigy and any other similar decisions
which have treated such providers ... as publishers or
speakers of content that is not their own because they
have restricted access to objectionable material.”
H.R.Rep. No. 104–458 (1996) (Conf.Rep.), as reprinted
in 1996 U.S.C.C.A.N. 10 (emphasis added).12 Indeed, the
section is titled “Protection for ‘good samaritan’ blocking
and *1164 screening of offensive material” and, as the
Seventh Circuit recently held, the substance of section
230(c) can and should be interpreted consistent with its
caption. Chicago Lawyers’ Committee for Civil Rights
Under Law, Inc. v. craigslist, Inc., 519 F.3d 666, ––––
(7th Cir.2008) (quoting Doe v. GTE Corp., 347 F.3d 655,
659–60 (7th Cir.2003)).

A website operator can be both a service provider and a
content provider: If it passively displays content that is
created entirely by third parties, then it is only a service
provider with respect to that content. But as to content
that it creates itself, or is “responsible, in whole or in
part” for creating or developing, the website is also a
content provider. Thus, a website may be immune from
liability for *1163 some of the content it displays to the
public but be subject to liability for other content.8
Section 230 was prompted by a state court case holding
Prodigy9 responsible for a libelous message posted on one
of its financial message boards.10 See Stratton Oakmont,
Inc. v. Prodigy Servs. Co., 1995 WL 323710 (N.Y.Sup.Ct.
May 24, 1995) (unpublished). The court there found that
Prodigy had become a “publisher” under state law
because it voluntarily deleted some messages from its
message boards “on the basis of offensiveness and ‘bad
taste,’ ” and was therefore legally responsible for the
content of defamatory messages that it failed to delete. Id.

With this backdrop in mind, we examine three specific
functions performed by Roommate that are alleged to
violate the Fair Housing Act and California law.
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[2]

1. Councils first argue that the questions Roommate
poses to prospective subscribers during the registration
process violate the Fair Housing Act and the analogous
California law. Councils allege that requiring subscribers
to disclose their sex, family status and sexual orientation
“indicates” an intent to discriminate against them, and
thus runs afoul of both the FHA and state law.13

subscriber on its website. The page describes the client’s
personal information—such as his sex, sexual orientation
and whether he has children—as well as the attributes of
the housing situation he seeks. The content of these pages
is drawn directly from the registration process: For
example, Roommate requires subscribers to specify, using
a drop-down menu17 provided by Roommate, whether
they are “Male” or “Female” and then displays that
information on the profile page. Roommate also requires
subscribers who are listing available housing to disclose
whether there are currently “Straight male(s),” “Gay
male(s),” “Straight female(s)” or “Lesbian(s)” living in
the dwelling. Subscribers who are seeking housing must
make a selection from a drop-down menu, again provided
by Roommate, to indicate whether they are willing to live
with “Straight or gay” males, only with “Straight” males,
only with “Gay” males or with “No males.” Similarly,
Roommate requires subscribers listing housing to disclose
whether there are “Children present” or “Children not
present” and requires housing seekers to say “I will live
with children” or “I will not live with children.”
Roommate then displays these answers, along with other
information, on the subscriber’s profile page. This
information is obviously included to help subscribers
decide which housing opportunities to pursue and which
to bypass. In addition, Roommate itself uses this
information to channel subscribers away from listings
where the individual offering housing has expressed
preferences that aren’t compatible with the subscriber’s
answers.

Roommate created the questions and choice of answers,
and designed its website registration process around them.
Therefore, Roommate is undoubtedly the “information
content provider” as to the questions and can claim no
immunity for posting them on its website, or for forcing
subscribers to answer them as a condition of using its
services.
Here, we must determine whether Roommate has
immunity under the CDA because Councils have at least a
plausible claim that Roommate violated state and federal
law by merely posing the questions. We need not decide
whether any of Roommate’s questions actually violate the
Fair Housing Act or California law, or whether they are
protected by the First Amendment or other constitutional
guarantees, see craigslist, at 1166–67; we leave those
issues for the district court on remand. Rather, we
examine the scope of plaintiffs’ substantive claims only
insofar as necessary to determine whether section 230
immunity applies. However, we note that asking
questions certainly can violate the Fair Housing Act and
analogous laws in the physical world.14 For example, a
real estate broker may not inquire as to the race of a
prospective buyer, and an employer may not inquire as to
the religion of a prospective employee. If such questions
are unlawful when posed face-to-face or by telephone,
they don’t magically become lawful when asked
electronically online. The Communications Decency Act
was not meant to create a lawless no-man’s-land on the
Internet.15

The dissent tilts at windmills when it shows, quite
convincingly, that Roommate’s subscribers are
information content providers who create the profiles by
picking among options and providing their own answers.
Dissent at 1180–82. There is no disagreement on this
point. But, the fact that users are information content
providers does not preclude Roommate from also being
an information content provider by helping “develop” at
least “in part” the information in the profiles. As we
explained in Batzel, the party responsible for putting
information online may be subject to liability, even if the
information originated with a user. See Batzel v. Smith,
333 F.3d 1018, 1033 (9th Cir.2003).18

*1165 [3] [4] Councils also claim that requiring subscribers
to answer the questions as a condition of using
Roommate’s services unlawfully “cause[s]” subscribers to
make a “statement ... with respect to the sale or rental of a
dwelling that indicates [a] preference, limitation, or
discrimination,” in violation of 42 U.S.C. § 3604(c). The
CDA does not grant immunity for inducing third parties
to express illegal preferences. Roommate’s own acts—
posting the questionnaire and requiring answers to it—are
entirely its doing and thus section 230 of the CDA does
not apply to them. Roommate is entitled to no immunity.16

*1166 Here, the part of the profile that is alleged to offend
the Fair Housing Act and state housing discrimination
laws—the information about sex, family status and sexual
orientation—is provided by subscribers in response to
Roommate’s questions, which they cannot refuse to
answer if they want to use defendant’s services. By
requiring subscribers to provide the information as a
condition of accessing its service, and by providing a
limited set of pre-populated answers, Roommate becomes

[5]

2. Councils also charge that Roommate’s development
and display of subscribers’ discriminatory preferences is
unlawful. Roommate publishes a “profile page” for each
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much more than a passive transmitter of information
provided by others; it becomes the developer, at least in
part, of that information. And section 230 provides
immunity only if the interactive computer service does
not “creat[e] or develop[ ]” the information “in whole or
in part.” See 47 U.S.C. § 230(f)(3).

characteristics that Roommate itself forces subscribers to
disclose. If Roommate has no immunity for asking the
discriminatory questions, as we concluded above, see pp.
1164–65 supra, it can certainly have no immunity for
using the answers to the unlawful questions to limit who
has access to housing.

Our dissenting colleague takes a much narrower view of
what it means to “develop” information online, and
concludes that Roommate does not develop the
information because “[a]ll Roommate does is to provide a
form with options for standardized answers.” Dissent at
1182. But Roommate does much more than provide
options. To begin with, it asks discriminatory questions
that even the dissent grudgingly admits are not entitled to
CDA immunity. Dissent at 1177 n. 5. The FHA makes it
unlawful to ask certain discriminatory questions for a very
good reason: Unlawful questions solicit (a.k.a. “develop”)
unlawful answers. Not only does Roommate ask these
questions, Roommate makes answering the discriminatory
questions a condition of doing business. This is no
different from a real estate broker in real life saying, “Tell
me whether you’re Jewish or you can find yourself
another broker.” When a business enterprise extracts such
information from potential customers as a condition of
accepting them as clients, it is no stretch to say that the
enterprise is responsible, at least in part, for developing
that information. For the dissent to claim that the
information in such circumstances is “created solely by”
the customer, and that the business has not helped in the
least to develop it, Dissent at 1181–82, strains both
credulity and English.19

For example, a subscriber who self-identifies as a “Gay
male” will not receive email notifications of new housing
opportunities supplied by owners who limit the universe
of acceptable tenants to “Straight male(s),” “Straight
female(s)” and “Lesbian(s).” Similarly, subscribers with
children will not be notified of new listings where the
owner specifies “no children.” Councils charge that
limiting the information a subscriber can access based on
that subscriber’s protected status violates the Fair
Housing Act and state housing discrimination laws. It is,
Councils allege, no different from a real estate broker
saying to a client: “Sorry, sir, but I can’t show you any
listings on this block because you are [gay/female/black/a
parent].” If such screening is prohibited when practiced in
person or by telephone, we see no reason why Congress
would have wanted to make it lawful to profit from it
online.
Roommate’s search function is similarly designed to steer
users based on discriminatory criteria. Roommate’s
search engine thus differs materially from generic search
engines such as Google, Yahoo! and MSN Live Search, in
that Roommate designed its system to use allegedly
unlawful criteria so as to limit the results of each search,
and to force users to participate in its discriminatory
process. In other words, Councils allege that Roommate’s
search is designed to make it more difficult or impossible
for individuals with certain protected characteristics to
find housing—something the law prohibits. By contrast,
ordinary search engines do not use unlawful criteria to
limit the scope of searches conducted on them, nor are
they designed to achieve illegal ends—as Roommate’s
search function is alleged to do here. Therefore, such
search engines play no part in the “development” of any
unlawful searches. See 47 U.S.C. § 230(f)(3).

Roommate also argues that it is not responsible for the
information on the profile page because it is each
subscriber’s action that leads to publication of his
particular profile—in other words, the user pushes the last
button or takes the last act before publication. We are not
convinced that this is even true,20 but don’t see why it
matters anyway. The projectionist in the theater may push
the last button before a film is displayed on the screen, but
surely this doesn’t make him the sole producer of *1167
the movie. By any reasonable use of the English
language, Roommate is “responsible” at least “in part” for
each subscriber’s profile page, because every such page is
a collaborative effort between Roommate and the
subscriber.

[7]

It’s true that the broadest sense of the term “develop”
could include the functions of an ordinary search
engine—indeed, just about any function performed by a
website. But to read the term so broadly would defeat the
purposes of section 230 by swallowing up every bit of the
immunity that the section otherwise provides. At the same
time, reading the exception for co-developers as applying
only to content that originates entirely with the website—
as the dissent would seem to suggest—ignores the words
“development ... in part” in the statutory passage
“creation or development in whole or in part.”

[6]

Similarly, Roommate is not entitled to CDA immunity
for the operation of its search system, which filters
listings, or of its email notification system, which directs
emails to subscribers according to discriminatory
criteria.21 Roommate designed its search system so it
would steer users based on the preferences and personal
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§ 230(f)(3) (emphasis added). We believe that both the
immunity for passive conduits and the exception for codevelopers must be given their proper scope and, to that
end, we interpret the term “development” as referring not
merely *1168 to augmenting the content generally, but to
materially contributing to its alleged unlawfulness. In
other words, a website helps to develop unlawful content,
and thus falls within the exception to section 230, if it
contributes materially to the alleged illegality of the
conduct.

While content to pluck the “plain meaning” of the statute
from a dictionary definition that predates the Internet by
decades, compare Webster’s Third New International
Dictionary 618 (1963) with Webster’s Third New
International Dictionary 618 (2002) (both containing
“gradual advance or growth through progressive
changes”), the dissent overlooks the far more relevant
definition of “[web] content development” in Wikipedia:
“the process of researching, writing, gathering, organizing
and editing information for publication on web sites.”
Wikipedia,
Content
Development
(Web),
http://en.wikipedia.
org/w/index.php?title=Content—
development—–web˙ & oldid=188219503 (last visited
Mar. 19, 2008). Our interpretation of “development” is
entirely in line with the context-appropriate meaning of
the term, *1169 and easily fits the activities Roommate
engages in.

The dissent accuses us of “rac[ing] past the plain
language of the statute,” dissent at 1185, but we clearly do
pay close attention to the statutory language, particularly
the word “develop,” which we spend many pages
exploring. The dissent may disagree with our definition of
the term, which is entirely fair, but surely our dissenting
colleague is mistaken in suggesting we ignore the term.
Nor is the statutory language quite as plain as the dissent
would have it. Dissent at 1183–85. Quoting selectively
from the dictionary, the dissent comes up with an
exceedingly narrow definition of this rather complex and
multi faceted term.22 Dissent at 1184 (defining
development as “gradual advance or growth through
progressive changes”) (quoting Webster’s Third New
International Dictionary 618 (2002)). The dissent does
not pause to consider how such a definition could apply to
website content at all, as it excludes the kinds of swift and
disorderly changes that are the hallmark of growth on the
Internet. Had our dissenting colleague looked just a few
lines lower on the same page of the same edition of the
same dictionary, she would have found another definition
of “development” that is far more suitable to the context
in which we operate: “making usable or available.” Id.
The dissent does not explain why the definition it has
chosen reflects the statute’s “plain meaning,” while the
ones it bypasses do not.

[8] [9] [10] [11] [12] [13]

In an abundance of caution, and to
avoid the kind of misunderstanding the dissent seems to
encourage, we offer a few examples to elucidate what
does and does not amount to “development” under section
230 of the Communications Decency Act: If an individual
uses an ordinary search engine to query for a “white
roommate,” the search engine has not contributed to any
alleged unlawfulness in the individual’s conduct;
providing neutral tools to carry out what may be unlawful
or illicit searches does not amount to “development” for
purposes of the immunity exception. A dating website
that requires users to enter their sex, race, religion and
marital status through drop-down menus, and that
provides means for users to search along the same lines,
retains its CDA immunity insofar as it does not contribute
to any alleged illegality;23 this immunity is retained even
if the website is sued for libel based on these
characteristics because the website would not have
contributed materially to any alleged defamation.
Similarly, a housing website that allows users to specify
whether they will or will not receive emails by means of
user-defined criteria might help some users exclude email
from other users of a particular race or sex. However, that
website would be immune, so long as it does not require
the use of discriminatory criteria. A website operator who
edits user-created content—such as by correcting spelling,
removing obscenity or trimming for length—retains his
immunity for any illegality in the user-created content,
provided that the edits are unrelated to the illegality.
However, a website operator who edits in a manner that
contributes to the alleged illegality—such as by removing
the word “not” from a user’s message reading “[Name]
did not steal the artwork” in order to transform an
innocent message into a libelous one—is directly
involved in the alleged illegality and thus not immune.24

More fundamentally, the dissent does nothing at all to
grapple with the difficult statutory problem posed by the
fact that section 230(c) uses both “create” and “develop”
as separate bases for loss of immunity. Everything that the
dissent includes within its cramped definition of
“development” fits just as easily within the definition of
“creation”—which renders the term “development”
superfluous. The dissent makes no attempt to explain or
offer examples as to how its interpretation of the statute
leaves room for “development” as a separate basis for a
website to lose its immunity, yet we are advised by the
Supreme Court that we must give meaning to all statutory
terms, avoiding redundancy or duplication wherever
possible. See Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc.,
469 U.S. 189, 197, 105 S.Ct. 658, 83 L.Ed.2d 582 (1985).
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[14]

Here, Roommate’s connection to the discriminatory
filtering process is direct and palpable: Roommate
designed its search and email systems to limit the listings
available to subscribers based on sex, sexual orientation
and presence of children.25 Roommate selected the criteria
used to hide listings, and Councils allege that the act of
hiding certain listings is itself unlawful under the Fair
Housing Act, which prohibits brokers from steering
clients in accordance with discriminatory *1170
preferences.26 We need not decide the merits of Councils’
claim to hold that Roommate is sufficiently involved with
the design and operation of the search and email
systems—which are engineered to limit access to housing
on the basis of the protected characteristics elicited by the
registration process—so as to forfeit any immunity to
which it was otherwise entitled under section 230.

[16]

The distinction drawn by Batzel anticipated the
approach we take today. As Batzel explained, if the tipster
tendered the material for posting online, then the editor’s
job was, essentially, to determine whether or not to
prevent its posting—precisely the kind of activity for
which section 230 was meant to provide immunity.29 And
any activity that can be boiled *1171 down to deciding
whether to exclude material that third parties seek to post
online is perforce immune under section 230. See p.
1171–72 & n. 32 infra. But if the editor publishes material
that he does not believe was tendered to him for posting
online, then he is the one making the affirmative decision
to publish, and so he contributes materially to its allegedly
unlawful dissemination. He is thus properly deemed a
developer and not entitled to CDA immunity. See Batzel,
333 F.3d at 1033.30

Roommate’s situation stands in stark contrast to Stratton
Oakmont, the case Congress sought to reverse through
passage of section 230. There, defendant Prodigy was
held liable for a user’s unsolicited message because it
attempted to remove some problematic content from its
website, but didn’t remove enough. Here, Roommate is
not being sued for removing some harmful messages
while failing to remove others; instead, it is being sued for
the predictable consequences of creating a website
designed to solicit and enforce housing preferences that
are alleged to be illegal.

We must also clarify the reasoning undergirding our
holding in Carafano v. Metrosplash.com, Inc., 339 F.3d
1119 (9th Cir.2003), as we used language there that was
unduly broad. In Carafano, an unknown prankster
impersonating actress Christianne Carafano created a
profile for her on an online dating site. The profile
included Carafano’s home address and suggested that she
was looking for an unconventional liaison. When
Carafano received threatening phone calls, she sued the
dating site for publishing the unauthorized profile. The
site asserted immunity under section 230. We correctly
held that the website was immune, but incorrectly
suggested that it could never be liable because “no
[dating] profile has any content until a user actively
creates it.” Id. at 1124. As we explain above, see pp.
1165–70 supra, even if the data are supplied by third
parties, a website operator may still contribute to the
content’s illegality and thus be liable as a developer.31
Providing immunity every time a website uses data
initially obtained from third parties would eviscerate the
exception to section 230 for “develop[ing]” unlawful
content “in whole or in part.” 47 U.S.C. § 230(f)(3).

We take this opportunity to clarify two of our previous
rulings regarding the scope of section 230 immunity.
Today’s holding sheds additional light on Batzel v. Smith,
333 F.3d 1018 (9th Cir.2003). There, the editor of an
email newsletter received a tip about some artwork, which
the tipster falsely alleged to be stolen. The newsletter
editor incorporated the tipster’s email into the next issue
of his newsletter and added a short headnote, which he
then emailed to his subscribers.27 The art owner sued for
libel and a split panel held the newsletter editor to be
immune under section 230 of the CDA.28

We believe a more plausible rationale for the
unquestionably correct result in Carafano is this: The
allegedly libelous content there—the false implication
that Carafano was unchaste—was created and developed
entirely by the malevolent user, without prompting or
help from the website operator. To be sure, the website
provided neutral tools, which the anonymous dastard used
to publish the libel, but the website did absolutely nothing
to encourage the posting of defamatory content—indeed,
the defamatory posting was contrary to the website’s
express policies. The claim against the website was, in
effect, that it failed to review each user-created profile to
ensure that it wasn’t defamatory. That is precisely the
kind of *1172 activity for which Congress intended to

[15]

Our opinion is entirely consistent with that part of
Batzel which holds that an editor’s minor changes to the
spelling, grammar and length of third-party content do not
strip him of section 230 immunity. None of those changes
contributed to the libelousness of the message, so they do
not add up to “development” as we interpret the term. See
pp. 1167–69 supra. Batzel went on to hold that the editor
could be liable for selecting the tipster’s email for
inclusion in the newsletter, depending on whether or not
the tipster had tendered the piece to the editor for posting
online, and remanded for a determination of that issue.
Batzel, 333 F.3d at 1035.
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grant absolution with the passage of section 230. With
respect to the defamatory content, the website operator
was merely a passive conduit and thus could not be held
liable for failing to detect and remove it.32

and what you are looking for in a roommate.” The
subscriber is presented with a blank text box, in which he
can type as much or as little about himself as he wishes.
Such essays are visible only to paying subscribers.

By contrast, Roommate both elicits the allegedly illegal
content and makes aggressive use of it in conducting its
business. Roommate does not merely provide a
framework that could be utilized for proper or improper
purposes; rather, Roommate’s work in developing the
discriminatory questions, discriminatory answers and
discriminatory search mechanism is directly related to the
alleged illegality of the site. Unlike Carafano, where the
website operator had nothing to do with the user’s
decision to enter a celebrity’s name and personal
information in an otherwise licit dating service, here,
Roommate is directly involved with developing and
enforcing a system that subjects subscribers to allegedly
discriminatory housing practices.

Subscribers provide a variety of provocative, and often
very revealing, answers. The contents range from
subscribers who “[p]ref[er] white Male roommates” or
require that “[t]he person applying for the room MUST be
a BLACK GAY MALE” to those who are “NOT looking
for black muslims.” Some common themes are a desire to
live without “drugs, kids or animals” or “smokers, kids or
druggies,” while a few subscribers express more
particular preferences, such as preferring to live in a home
free of “psychos or anyone on mental medication.” Some
subscribers are just looking for someone who will get
along with their significant other34 or with their most
significant Other.35
Roommate publishes these comments as written.36 It does
not provide any specific guidance as to what the essay
should contain, nor does it urge subscribers to input
*1174 discriminatory preferences. Roommate is not
responsible, in whole or in part, for the development of
this content, which comes entirely from subscribers and is
passively displayed by Roommate. Without reviewing
every essay, Roommate would have no way to distinguish
unlawful discriminatory preferences from perfectly
legitimate statements. Nor can there be any doubt that this
information was tendered to Roommate for publication
online. See pp. 1170–71 & n.29 supra. This is precisely
the kind of situation for which section 230 was designed
to provide immunity. See pp. 1162–64 supra.

[17]

Our ruling today also dovetails with another facet of
Carafano: The mere fact that an interactive computer
service “classifies user characteristics ... does not
transform [it] into a ‘developer’ of the ‘underlying
misinformation.’ ” Carafano, 339 F.3d at 1124. Carafano,
like Batzel, correctly anticipated our common-sense
interpretation of the term “develop[ ]” in section 230. Of
course, any classification of information, like the sorting
of dating profiles by the type of relationship sought in
Carafano, could be construed as “develop[ment]” under
an unduly broad reading of the term. But, once again,
such a broad reading would sap section 230 of all
meaning.

[19] [20]

The fact that Roommate encourages subscribers to
provide something in response to the prompt is not
enough to make it a “develop[er]” of the information
under the common-sense interpretation of the term we
adopt today. It is entirely consistent with Roommate’s
business model to have subscribers disclose as much
about themselves and their preferences as they are willing
to provide. But Roommate does not tell subscribers what
kind of information they should or must include as
“Additional Comments,” and certainly does not
encourage or enhance any discriminatory content created
by users. Its simple, generic prompt does not make it a
developer of the information posted.37

The salient fact in Carafano was that the website’s
classifications of user characteristics did absolutely
nothing to enhance the defamatory sting of the message,
to encourage defamation or to make defamation easier:
The site provided neutral tools specifically designed to
match romantic partners depending on their voluntary
inputs. By sharp contrast, Roommate’s website is
designed to force subscribers to divulge protected
characteristics and discriminatory preferences, and to
match those who have rooms with those who are looking
for rooms based on criteria that appear to be prohibited by
the FHA.33
*1173 [18] 3. Councils finally argue that Roommate should
be held liable for the discriminatory statements displayed
in the “Additional Comments” section of profile pages. At
the end of the registration process, on a separate page
from the other registration steps, Roommate prompts
subscribers to “tak[e] a moment to personalize your
profile by writing a paragraph or two describing yourself

[21]

Councils argue that—given the context of the
discriminatory questions presented earlier in the
registration process—the “Additional Comments” prompt
impliedly suggests that subscribers should make
statements expressing a desire to discriminate on the basis
of protected classifications; in other words, Councils
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allege that, by encouraging some discriminatory
preferences, Roommate encourages other discriminatory
preferences when it gives subscribers a chance to describe
themselves. But the encouragement that bleeds over from
one part of the registration process to another is extremely
weak, if it exists at all. Such weak encouragement cannot
strip a website of its section 230 immunity, lest that
immunity be rendered meaningless as a practical matter.38

provide users neutral tools to post content online to police
that content without fear that through their “good
samaritan ... screening of offensive material,” 47 U.S.C. §
230(c), they would become liable for every single
message posted by third parties on their website.

We must keep firmly in mind that this is an immunity
statute we are expounding, a provision enacted to protect
websites against the evil of liability for failure to remove
offensive content. See pp. 1162–64 supra. Websites are
complicated enterprises, and there will always be close
cases where a clever lawyer could argue that something
the website operator did encouraged the illegality. Such
close cases, we believe, must be resolved in favor of
immunity, lest we cut the heart out of section 230 by
forcing websites to face death by ten thousand duck-bites,
fighting off claims that they promoted or encouraged—or
at least tacitly assented to—the illegality of third parties.
Where it is very clear that the website directly participates
in developing the alleged illegality—as it is clear here
with respect to Roommate’s questions, answers and the
resulting profile pages—immunity will be lost. But in
cases of enhancement by implication or *1175
development by inference—such as with respect to the
“Additional Comments” here—section 230 must be
interpreted to protect websites not merely from ultimate
liability, but from having to fight costly and protracted
legal battles.

***
In light of our determination that the CDA does not
provide immunity to Roommate for all of the content of
its website and email newsletters, we remand for the
district court to determine in the first instance whether the
alleged actions for which Roommate is not immune
violate the Fair Housing Act, 42 U.S.C. § 3604(c).40 We
vacate the dismissal of the state law claims so that the
district court may reconsider whether to exercise its
supplemental jurisdiction in light of our ruling on the
federal claims. Fredenburg v. Contra Costa County Dep’t
of Health Servs., 172 F.3d 1176, 1183 (9th Cir.1999). We
deny Roommate’s *1176 cross-appeal of the denial of
attorneys’ fees and costs; Councils prevail on some of
their arguments before us so their case is perforce not
frivolous.
REVERSED in part, VACATED in part, AFFIRMED
in part and REMANDED. NO COSTS.
McKEOWN, Circuit Judge, with whom RYMER and
BEA, Circuit Judges, join, concurring in part and
dissenting in part:

The dissent prophesies doom and gloom for countless
Internet services, Dissent at 1183–84, but fails to
recognize that we hold part of Roommate’s service
entirely immune from liability. The search engines the
dissent worries about, id., closely resemble the
“Additional Comments” section of Roommate’s website.
Both involve a generic text prompt with no direct
encouragement to perform illegal searches or to publish
illegal content. We hold Roommate immune and there is
no reason to believe that future courts will have any
difficulty applying this principle.39 The message to
website operators is clear: If you don’t encourage illegal
content, or design your website to require users to input
illegal content, you will be immune.

The ubiquity of the Internet is undisputed. With more than
1.3 billion Internet users and over 158 million websites in
existence,1 a vast number of them interactive like Google,
Yahoo!, Craigslist, MySpace, YouTube, and Facebook,
the question of webhost liability is a significant one. On a
daily basis, we rely on the tools of cyberspace to help us
make, maintain, and rekindle friendships; find places to
live, work, eat, and travel; exchange views on topics
ranging from terrorism to patriotism; and enlighten
ourselves
on
subjects
from
“aardvarks
to
Zoroastrianism.”2
The majority’s unprecedented expansion of liability for
Internet service providers threatens to chill the robust
development of the Internet that Congress envisioned.
The majority condemns Roommate’s “search system,” a
function that is the heart of interactive service providers.
My concern is not an empty Chicken Little “sky is
falling” alert. By exposing every interactive service
provider to liability for sorting, searching, and utilizing

We believe that this distinction is consistent with the
intent of Congress to preserve the free-flowing nature of
Internet speech and commerce without unduly prejudicing
the enforcement of other important state and federal laws.
When Congress passed section 230 it didn’t intend to
prevent the enforcement of all laws online; rather, it
sought to encourage interactive computer services that
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the all too familiar drop-down menus, the majority has
dramatically altered the landscape of Internet liability.
Instead of the “robust”3 immunity envisioned by
Congress, interactive service providers are left scratching
their heads and wondering where immunity ends and
liability begins.

to be legal in cyberspace. Yet that is precisely the path
Congress took with the CDA: the anomaly that a webhost
may be immunized for conducting activities in cyberspace
that would traditionally be cause for liability is exactly
what Congress intended by enacting the CDA.
In the end, the majority offers interactive computer
service providers no bright lines and little comfort in
finding a home within § 230(c)(1). The result in this case
is driven by the distaste for housing discrimination, a
laudable endgame were housing the real focus of this
appeal. But it is not. I share the majority’s view that
housing discrimination is a troubling issue. Nevertheless,
we should be looking at the housing issue through the lens
of the Internet, not from the perspective of traditional
publisher liability. Whether § 230(c)(1) trumps the Fair
Housing Act (“FHA”) is a policy decision for Congress,
not us. Congress has spoken: third-party content on the
Internet should not be burdened with the traditional legal
framework.

To promote the unfettered development of the Internet,
Congress adopted the Communications Decency Act of
1996 (“CDA”), which provides that interactive computer
service providers will not be held legally responsible for
publishing information provided by third parties. 47
U.S.C. § 230(c)(1). Even though traditional publishers
retain liability for performing essentially equivalent acts
in the “non-virtual world,” Congress chose to treat
interactive service providers differently by immunizing
them from liability stemming from sorting, searching, and
publishing third-party information. As we explained in
Batzel v. Smith:
[Section] 230(c)(1)[ ] overrides the traditional
treatment of publishers, distributors, and speakers
under statutory and common law. As a matter of policy,
“Congress decided not to treat providers of interactive
computer services like other information providers such
as newspapers, magazines or television and radio
stations....” Congress ... has chosen to treat cyberspace
differently.

I respectfully part company with the majority as to Part 25
of the opinion because the majority has misconstrued the
statutory protection under the CDA for Roommate’s
publishing and sorting of user profiles. The plain
language and structure of the CDA unambiguously
demonstrate that Congress intended these activities—the
collection, organizing, analyzing, searching, and
transmitting of third-party content—to be beyond the
scope of traditional publisher liability. The majority’s
decision, which sets us apart from five circuits,
contravenes congressional intent and violates the spirit
and serendipity of the Internet.

333 F.3d 1018, 1026–1027 (9th Cir.2003) (quoting
Blumenthal v. Drudge, 992 F.Supp. 44, 49 (D.D.C.1998)
(footnote omitted)).
Now, with the stroke of a pen or, more accurately, a few
strokes of the keyboard, the majority upends the settled
view that interactive service providers enjoy broad
immunity when publishing information provided by third
parties. Instead, interactive *1177 service providers are
now joined at the hip with third-party users, and they rise
and fall together in liability for Internet sortings and
postings.

Specifically, the majority’s analysis is flawed for three
reasons: (1) the opinion conflates the questions of liability
under the FHA and immunity under the CDA; (2) the
majority rewrites the statute with its definition of
“information content provider,” labels the search function
“information development,” and strips interactive service
providers of immunity; and (3) the majority’s approach
undermines the purpose *1178 of § 230(c)(1) and has farreaching practical consequences in the Internet world.

To be sure, the statute, which was adopted just as the
Internet was beginning a surge of popular currency,4 is not
a perfect match against today’s technology. The Web 2.0
version is a far cry from web technology in the mid–
1990s. Nonetheless, the basic message from Congress has
retained its traction, and there should be a high bar to
liability for organizing and searching third-party
information. The bipartisan view in Congress was that the
Internet, as a new form of communication, should not be
impeded by the transference of regulations and principles
developed from traditional modes of communication. The
majority repeatedly harps that if something is prohibited
in the physical world, Congress could not have intended it

To begin, it is important to recognize what this appeal is
not about. At this stage, there has been no determination
of liability under the FHA, nor has there been any
determination that the questions, answers or even the
existence of Roommate’s website violate the FHA. The
FHA is a complicated statute and there may well be room
for potential roommates to select who they want to live
with, e.g., a tidy accountant wanting a tidy professional
roommate, a collegiate male requesting a male roommate,
an observant Jew needing a house with a kosher kitchen,
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or a devout, single, religious female preferring not to have
a male housemate. It also bears noting that even if
Roommate is immune under the CDA, the issue of user
liability for allegedly discriminatory preferences is a
separate question. See Zeran v. Am. Online, Inc., 129 F.3d
327, 330 (4th Cir.1997) (stating that “the original culpable
party” does not “escape accountability”).

reprehensible conduct (and that of its users) with an
unprecedented interpretation of the CDA’s immunity
provision. The majority condemns Roommate for
soliciting illegal content, but there has been no
determination that Roommate’s questions or standardized
answers are illegal. Instead of foreshadowing a ruling on
the FHA, the opinion should be confined to the issue
before us—application of § 230(c)(1) to Roommate. The
district court has not yet ruled on the merits of the FHA
claim and neither should we.

By offering up inflammatory examples, the majority’s
opinion screams “discrimination.” The hazard is, of
course, that the question of discrimination has not yet
been litigated. In dissenting, I do not condone housing
discrimination or endorse unlawful discriminatory
roommate selection practices; I simply underscore that the
merits of the FHA claim are not before us. However, one
would not divine this posture from the majority’s opinion,
which is infused with condemnation of Roommate’s
users’ practices. To mix and match, as does the majority,
the alleged unlawfulness of the information with the
question of webhost immunity is to rewrite the statute.

*1179 The Statute
With this background in mind, I first turn to the text of the
statute. Section 230 begins with a detailed recitation of
findings and policy reasons for the statute. Congress
expressly found that the “Internet and other interactive
computer services offer a forum for a true diversity of
political discourse, unique opportunities for cultural
development, and myriad avenues for intellectual
activity,” and that “[i]ncreasingly Americans are relying
on interactive media for a variety of political, educational,
cultural, and entertainment services.” 47 U.S.C. §
230(a)(3), (5). Congress declared that “[i]t is the policy of
the United States to ... promote the continued
development of the Internet and other interactive
computer services and other interactive media.” §
230(b)(1).6

Examples from the opinion highlight that the majority’s
conclusion rests on the premise that Roommate’s
questions and matching function violate the FHA:
• “Unlawful questions solicit (a.k.a.
unlawful answers.” Maj. Op. at 1166.

‘develop’)

• “If such questions are unlawful when posed face-toface or by telephone, they don’t magically become
lawful when asked electronically online.” Id. at 1164.

Unlike some statutes, subsections (a) and (b) set out in
clear terms the congressional findings and policies
underlying the statute. For this reason, it strikes me as odd
that the majority begins, not with the statute and these
express findings, but with legislative history. Granted,
Congress was prompted by several cases, particularly the
Prodigy case, to take action to protect interactive service
providers. See Stratton Oakmont, Inc. v. Prodigy Servs.
Co., 1995 WL 323710, 1995 N.Y. Misc. LEXIS 229
(N.Y.Sup.Ct. May 24, 1995). But that case does not cabin
the scope of the statute, and the background leading up to
enactment of the CDA is no substitute for the language of
the statute itself. See Chicago Lawyers’ Comm. for Civil
Rights Under the Law, Inc. v. Craigslist, Inc., 519 F.3d
666, 671 (7th Cir.2008) (concluding that, as enacted,
“Section 230(c)(1) is general[,]” despite its “genesis” in
Prodigy ).

• “If such screening is prohibited when practiced in
person or by telephone, we see no reason why Congress
would have wanted to make it lawful to profit from it
online.” Id. at 1167.
• “Roommate’s search function thus differs materially
from generic search engines such as Google, Yahoo!
and MSN Live Search, in that Roommate designed its
system to use allegedly unlawful criteria so as to limit
the results of each search, and to force users to
participate in its discriminatory process.” Id.
• “By contrast, ordinary search engines do not use
unlawful criteria to limit the scope of searches
conducted on them, nor are they designed to achieve
illegal ends—as Roommate’s search function is alleged
to do here.” Id.

Section 230(c), the heart of this case, is entitled
“Protection for ‘good samaritan’ blocking and screening
of offensive material[.]” The substantive language of the
statute itself is not so limited. Section 230(c)(1) provides:

• “Roommate’s website is designed to force subscribers
to divulge protected characteristics and discriminatory
preferences.” Id. at 1172.
The

entire

opinion

links

Roommate’s

ostensibly

(1) Treatment of publisher or speaker
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No provider or user of an interactive computer service
shall be treated as the publisher or speaker of any
information provided by another information content
provider.

cannot claim immunity as a publisher or speaker.
Carafano, 339 F.3d at 1123.
Courts deciding the question of § 230(c)(1) immunity “do
not write on a blank slate.” Universal Commc’n, 478 F.3d
at 418. Even though rapid developments in technology
have made webhosts increasingly adept at searching and
displaying third-party information, reviewing courts have,
in the twelve years since the CDA’s enactment,
“adopt[ed] a relatively expansive definition of ‘interactive
computer service’ and a relatively restrictive definition of
‘information content provider.’ ” See Carafano, 339 F.3d
at 1123 (footnotes omitted). As long as information is
provided by a third party, webhosts are immune from
liability for publishing “ads for housing, auctions of
paintings that may have been stolen by Nazis, biting
comments about steroids in baseball, efforts to verify the
truth of politicians’ promises, and everything else that
third parties may post on a web site.” Craigslist, 519 F.3d
at 671. We have underscored that this broad grant of
webhost immunity gives effect to Congress’s stated goals
“to promote the continued development of the Internet
and other interactive computer services” and “to preserve
the vibrant and competitive free market that presently
exists for the Internet and other interactive computer
services.” Carafano, 339 F.3d at 1123 (discussing §
230(b)(1), (2)).

§ 230(c)(1). Since it was first addressed in 1997 in Zeran,
this section has been interpreted by the courts as
providing webhost “immunity,” although to be more
precise, it provides a safe haven for interactive computer
service providers by removing them from the traditional
liabilities attached to speakers and publishers.7 See Zeran,
129 F.3d at 330 (“By its plain language, § 230 creates a
federal immunity to any cause of action that would make
service providers liable for information originating with a
third-party user of the service.”).
We have characterized this immunity under § 230(c)(1) as
“quite robust.” Carafano, 339 F.3d at 1123. Five of our
sister circuits have similarly embraced this robust view of
immunity by providing differential treatment to
interactive service providers. Chicago Lawyers’ Comm.
for Civil Rights Under the Law, Inc. v. Craigslist, Inc.,
519 F.3d 666, 670–71 (7th Cir.2008); *1180 Universal
Commc’n Sys. v. Lycos, Inc., 478 F.3d 413, 415 (1st
Cir.2007); Green v. Am. Online, 318 F.3d 465, 470 (3d
Cir.2003); Ben Ezra, Weinstein, & Co., Inc. v. Am. Online
Inc., 206 F.3d 980, 986 (10th Cir.2000); Zeran, 129 F.3d
at 330; see also Whitney Info. Network, Inc. v. Xcentric
Ventures, LLC, No. 2:04–cv–47–FtM–34SPC, 2008 WL
450095, 2008 U.S. Dist. LEXIS 11632 (M.D.Fla. Feb. 15,
2008); Doe v. MySpace, Inc., 474 F.Supp.2d 843, 849
(W.D.Tex.2007); Corbis Corp. v. Amazon.com, Inc., 351
F.Supp.2d 1090, 1118 (W.D.Wash.2004); Blumenthal,
992 F.Supp. at 50–53; Barrett v. Rosenthal, 40 Cal.4th 33,
51 Cal.Rptr.3d 55, 146 P.3d 510, 529 (2006); Gentry v.
eBay, Inc., 99 Cal.App.4th 816, 121 Cal.Rptr.2d 703,
717–18 (2002); Schneider v. Amazon.com, Inc., 108
Wash.App. 454, 31 P.3d 37, 42–43 (2001).

Application of § 230(c)(1) to Roommate’s Website
Because our focus is on the term “information content
provider,” and what it means to create or develop
information, it is worth detailing exactly how the website
operates, what information is at issue and who provides it.
The roommate matching process involves three categories
of data: About Me or Household Description; Roommate
Preferences; and Comments.

Key to this immunity provision are the terms “interactive
computer service” provider and “information content
provider.” The CDA defines an “interactive computer
service” as any “information service, system, or access
software provider that provides or enables computer
access by multiple users to a computer server.” §
230(f)(2). An interactive computer service provider is not
liable as a “publisher” or “speaker” of information if the
“information” is “provided by another information
content provider.” § 230(c)(1). The statute then defines an
“information content provider” as a “person or entity that
is responsible, in whole or in part, for the creation or
development of information provided through the Internet
or any other interactive computer service.” § 230(f)(3). If
the provider of an interactive computer service is an
information content provider of the information at issue, it

To become a member of Roommates.com, a user must
complete a personal profile by selecting answers from
drop-down menus or checking off boxes on the screen.
The profile includes “location” information *1181 (e.g.,
city and state, region of the city, and data about the
surrounding neighborhood); details about the residence
(e.g., the total number of bedrooms and bathrooms in the
home, and amenities such as air conditioning, wheelchair
access, high-speed Internet, or parking), and the “rental
details” (e.g., monthly rent charged, lease period, and
availability). The last section of the profile is the
“Household Description” section,8 which includes the
total number of occupants in the home, their age range,
gender, occupation, level of cleanliness, whether they are
smokers, and whether children or pets are present.
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transmitting to users profiles of other users whose
expressed information matches their expressed
preferences, can hardly be said to be creating or
developing information. Even adding standardized
options does not “develop” information. Roommate, with
its prompts, is merely “selecting material for publication,”
which we have stated does not constitute the
“development” of information. Batzel, 333 F.3d at 1031.
The profile is created solely by the user, not the provider
of the interactive website. Indeed, without user
participation, there is no information at all. The dropdown menu is simply a precategorization of user
information before the electronic sorting and displaying
that takes place via an algorithm. If a user has identified
herself as a non-smoker and another has expressed a
preference for a non-smoking roommate, Roommate’s
sorting and matching of user information are no different
than that performed by a generic search engine.

The remaining sections of the registration process are
completely optional; a user who skips them has created a
profile based on the information already provided. At his
option, the user may select an emoticon to describe the
“household character,” and may upload images of the
room or residence. Next, users may, at their option,
specify characteristics desired in a potential roommate,
such as a preferred age range, gender, and level of
cleanliness. If nothing is selected, all options are
included.9 The final step in the registration process, which
is also optional, is the “Comments” section, in which
users are presented with a blank text box in which they
may write whatever they like, to be published with their
member profiles.
Users may choose an optional “custom search” of user
profiles based on criteria that they specify, like the
amount of monthly rent or distance from a preferred city.
Based on the information provided by users during the
registration process, Roommate’s automated system then
searches and matches potential roommates. Roommate’s
Terms of Service provide in part, “You understand that
we do not provide the information on the site and that all
publicly posted or privately transmitted information, data,
text, photographs, graphics, messages, or other materials
(‘Content’) are the sole responsibility of the person from
which such Content originated.”

Displaying the prompt “Gender” and offering the list of
choices, “Straight male; Gay male; Straight female; Gay
female” does not develop the information, “I am a Gay
male.” The user has identified himself as such and
provided that information to Roommate to publish. Thus,
the user is the sole creator of that information; no
“development” has occurred. In the same vein, presenting
the user with a “Preferences” section and drop-down
menus of options does not “develop” a user’s preference
for a non-smoking roommate. As we stated in Carafano,
the “actual profile‘information’ consist[s] of the particular
options chosen” by the user, such that Roommate is not
“responsible, even in part, for associating certain multiple
choice responses with a set of [ ] characteristics.” 339
F.3d at 1124.

Roommate’s users are “information content providers”
because they are responsible for creating the information
in their user profiles and, at their option—not the
website’s choice—in expressing preferences as to
roommate characteristics. § 230(f)(3). The critical
question is whether Roommate is itself an “information
content provider,” such that it cannot claim that the
information at issue was “provided *1182 by another
information content provider.” A close reading of the
statute leads to the conclusion that Roommate is not an
information content provider for two reasons: (1)
providing a drop-down menu does not constitute
“creating” or “developing” information; and (2) the
structure and text of the statute make plain that Congress
intended to immunize Roommate’s sorting, displaying,
and transmitting of third-party information.

The thrust of the majority’s proclamation that Roommate
is “developing” the information that it publishes, sorts,
and transmits is as follows: “[W]e interpret the term
‘development’ as referring not merely to augmenting the
content generally, but to materially contributing to its
unlawfulness.” Maj. Op. at 1168. This definition is
original to say the least and springs forth untethered to
anything in the statute.
The majority’s definition of “development” epitomizes its
consistent collapse of substantive liability with the issue
of immunity. Where in the statute does Congress say
anything about unlawfulness? Whether Roommate is
entitled to immunity for publishing and sorting profiles is
wholly distinct from whether Roommate may be liable for
violations of the FHA. Immunity has meaning only when
there is something to be immune from, whether a disease
or the violation of a law. It would be nonsense to claim to
be immune only from the innocuous. But the majority’s

Roommate neither “creates” nor “develops” the
information that is challenged by the Councils, i.e., the
information provided by the users as to their protected
characteristics and the preferences expressed as to
roommate characteristics. All Roommate does is to
provide a form with options for standardized answers.
Listing categories such as geographic location,
cleanliness, gender and number of occupants, and
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immunity analysis is built on substantive liability: to the
majority, CDA immunity depends on whether a webhost
materially *1183 contributed to the unlawfulness of the
information. Whether the information at issue is unlawful
and whether the webhost has contributed to its
unlawfulness are issues analytically independent of the
determination of immunity. Grasping at straws to
distinguish Roommate from other interactive websites
such as Google and Yahoo!, the majority repeatedly
gestures to Roommate’s potential substantive liability as
sufficient reason to disturb its immunity. But our task is to
determine whether the question of substantive liability
may be reached in the first place.

is a straight match service that searches information and
criteria provided by the user, not Roommate. It should be
afforded no less protection than Google, Yahoo!, or other
search engines.
The majority then argues that “providing neutral tools to
carry out what may be unlawful or illicit searches does
not amount to ‘development.’ ” Maj. Op. at 1169. But this
effort to distinguish Google, Yahoo!, and other search
engines from Roommate is unavailing. Under the
majority’s definition of “development,” these search
engines are equivalent to Roommate. Google
“encourages” or “contributes” (the majority’s catch
phrases) to the unlawfulness by offering search tools that
allow the user to perform an allegedly unlawful match. If
a user types into Google’s search box, “looking for a
single, Christian, female roommate,” and Google displays
responsive listings, Google is surely “materially
contributing to the alleged unlawfulness” of information
created by third parties, by publishing their intention to
discriminate on the basis of protected characteristics. In
the defamation arena, a webhost’s publication of a
defamatory statement “materially contributes” to its
*1184 unlawfulness, as publication to third parties is an
element of the offense. At bottom, the majority’s
definition of “development” can be tucked in, let out, or
hemmed up to fit almost any search engine, creating
tremendous uncertainty in an area where Congress
expected predictability.

Keep in mind that “unlawfulness” would include not only
purported statutory violations but also potential
defamatory statements. The irony is that the majority
would have us determine “guilt” or liability in order to
decide whether immunity is available. This upside-down
approach would knock out even the narrowest immunity
offered under § 230(c)—immunity for defamation as a
publisher or speaker.
Another flaw in the majority’s approach is that it fails to
account for all of the other information allegedly
developed by the webhost. For purposes of determining
whether Roommate is an information content provider
vis-a-vis the profiles, the inquiry about geography and the
inquiry about gender should stand on the same footing.
Both are single word prompts followed by a drop-down
menu of options. If a prompt about gender constitutes
development, then so too does the prompt about
geography. And therein lies the rub.

“Development” is not without meaning. In Batzel, we
hinted that the “development of information” that
transforms one into an “information content provider” is
“something more substantial than merely editing portions
of an email and selecting material for publication.” 333
F.3d at 1031. We did not flesh out further the meaning of
“development” because the editor’s alterations of an
email message and decision to publish it did not constitute
“development.” Id.

Millions of websites use prompts and drop-down menus.
Inquiries range from what credit card you want to use and
consumer satisfaction surveys asking about age, sex and
household income, to dating sites, e.g., match.com, sites
lambasting corporate practices, e.g., ripoffreports.com,
and sites that allow truckers to link up with available
loads, e.g., getloaded.com. Some of these sites are
innocuous while others may not be. Some may solicit
illegal information; others may not. But that is not the
point. The majority’s definition of “development” would
transform every interactive site into an information
content provider and the result would render illusory any
immunity under § 230(c). Virtually every site could be
responsible in part for developing content.

Because the statute does not define “development,” we
should give the term its ordinary meaning. See San Jose
Christian Coll. v. City of Morgan Hill, 360 F.3d 1024,
1034 (9th Cir.2004) (stating that dictionaries may be used
to determine the “ ‘plain meaning’ of a term undefined by
a statute”). “Development” is defined in Webster’s
Dictionary as a “gradual advance or growth through
progressive changes.” Webster’s Third New International
Dictionary 618 (2002). The multiple uses of
“development” and “develop” in other provisions of § 230
give texture to the definition of “development,” and
further expose the folly of the majority’s ungrounded
definition. See, e.g., § 230(b)(3) (stating that “[i]t is the
policy of the United States to encourage the development

For example, the majority purports to carve out a place
for Google and other search engines. Maj. Op. at 1167.
But the modern Google is more than a match engine: it
ranks search results, provides prompts beyond what the
user enters, and answers questions. In contrast, Roommate
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of technologies which maximize user control over what
information is received by individuals, families, and
schools”) (emphasis added).10 Defining “development” in
this way keeps intact the settled rule that the CDA
immunizes a webhost who exercises a publisher’s
“traditional editorial functions—such as deciding whether
to publish, withdraw, post-pone, or alter content.” Batzel,
333 F.3d at 1031 n. 18.11

not countenance an exception for the solicitation or
encouragement of information provided by users.
A number of district courts have recently encountered the
claim that an interactive website’s solicitation of
information, by requiring user selection of content from
drop-down menus, transformed it into an information
content provider. Unsurprisingly, these courts reached the
same commonsense solution that I reach here: § 230(c)(1)
immunizes the interactive service provider. See Whitney
Info. Network, Inc. v. Xcentric Ventures, LLC, No. 2:04–
cv–47–FtM–34SPC, 2008 WL 450095, at *10, 2008 U.S.
Dist. LEXIS 11632, at *36 (M.D.Fla. Feb. 15, 2008)
(stating that the “mere fact that Xcentric provides
categories from which a poster must make a selection in
order to submit a report on the [ ] website is not sufficient
to treat Defendants as information content providers of
the reports”); *1186 Global Royalties, Ltd. v. Xcentric
Ventures, LLC, No. 07–956–PHX–FJM, 2007 WL
2949002, 2007 U.S. Dist. LEXIS 77551 (D.Ariz. Oct. 10,
2007). Simply supplying a list of options from which a
user must select options “is minor and passive
participation” that does not defeat CDA immunity. Global
Royalties, 2007 WL 2949002, at *3, 2007 U.S. Dist.
LEXIS 77551, at *9; see also Corbis, 351 F.Supp.2d at
1118 (holding that even though Amazon.com “may have
encouraged third parties to use the Zshops platform and
provided the tools to assist them, that does not disqualify
it from immunity under § 230 because the Zshops vendor
ultimately decided what information to put on its site.”).

Applying the plain meaning of “development” to
Roommate’s sorting and transmitting of third-party
information demonstrates *1185 that it was not
transformed into an “information content provider.” In
searching, sorting, and transmitting information,
Roommate made no changes to the information provided
to it by users. Even having notice that users may be using
its site to make discriminatory statements is not sufficient
to invade Roommate’s immunity. See Zeran, 129 F.3d at
333 (stating that “liability upon notice has a chilling effect
on the freedom of Internet speech.”).
The majority blusters that Roommate develops
information, because it “requir [es] subscribers to provide
the information as a condition of accessing its services,”
and “designed its search system so it would steer users
based on the preferences and personal characteristics that
Roommate itself forces subscribers to disclose.” Maj. Op.
at 1165, 1167.12 But the majority, without looking back,
races past the plain language of the statute. That
Roommate requires users to answer a set of prompts to
identify characteristics about themselves does not change
the fact that the users have furnished this information to
Roommate for Roommate to publish in their profiles. Nor
do Roommate’s prompts alter the fact that users have
chosen to select characteristics that they find desirable in
potential roommates, and have directed Roommate to
search and compile results responsive to their requests.
Moreover, tagging Roommate with liability for the design
of its search system is dangerous precedent for analyzing
future Internet cases.

Carafano
presented
circumstances
virtually
indistinguishable from those before us, yet the majority
comes to the exact opposite conclusion here in denying
immunity for sorting and matching third-party
information provided in response to webhost prompts.
The website in Carafano, an online dating service named
Matchmaker.com, asked its users sixty-two detailed
questions and matched users according to their responses.
We held that § 230(c)(1) immunized the dating service,
and flatly rejected the proposition that matching, sorting,
and publishing user information in response to webhost
prompts abrogated CDA immunity. Carafano, 339 F.3d at
1124–25. A provider’s “decision to structure the
information provided by users,” which enables the
provider to “offer additional features, such as ‘matching’
profiles with similar characteristics or highly structured
searches based on combinations of multiple choice
questions,” ultimately “promotes the expressed
Congressional policy ‘to promote the continued
development of the Internet and other interactive
computer services.’ ” Id. (quoting § 230(b)(1)). Now the
majority narrows Carafano on the basis that Matchmaker
did not prompt the allegedly libelous information that was

Even if Roommate’s prompts and drop-down menus
could be construed to seek out, or encourage, information
from users, the CDA does not withhold immunity for the
encouragement or solicitation of information.13 See
Blumenthal, 992 F.Supp. at 52 (stating that “Congress has
made a different policy choice by providing immunity
even where the interactive service provider has an active,
even aggressive role in making available content prepared
by others.”) (emphasis added); Gentry, 121 Cal.Rptr.2d at
718 (noting that “enforcing appellants’ negligence claim
would place liability on eBay for simply compiling false
and/or misleading content created by the individual
defendants and other coconspirators.”). The CDA does
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provided by a third party. Maj. Op. at 1171. But the
majority makes this distinction without any language in
the statute supporting the consideration of the webhost’s
prompting or solicitation.

coupled with the mixing and matching of CDA immunity
with substantive liability, make it exceedingly difficult for
website providers to know whether their activities will be
considered immune under the CDA. We got it right in
Carafano, that “[u]nder § 230(c) ... so long as a third
party willingly provides the essential published content,
the interactive service provider receives full immunity
regardless of the specific editing or selection process.”
339 F.3d at 1124 (quoted in Doe, 474 F.Supp.2d at 847;
Chicago Lawyers’ Comm. for Civil Rights Under the Law,
Inc. v. Craigslist, Inc., 461 F.Supp.2d 681, 690 n. 7
(N.D.Ill.2006); Dimeo v. Max, 433 F.Supp.2d 523, 530 n.
12 (E.D.Pa.2006); Prickett v. Infousa, Inc., No. 04:05–
CV–10, 2006 WL 887431, at *2, 2006 U.S. Dist. LEXIS
21867, at *4 (E.D.Tex. Mar. 30, 2006)).

The structure of the statute also supports my view that
Congress intended to immunize Roommate’s sorting and
publishing of user profiles. An “interactive computer
service” is defined to include an “access software
provider.” § 230(f)(2). The statute defines an “access
software provider” as one that provides “enabling tools”
to “filter,” “screen,” “pick,” “choose,” “analyze,”
“digest,” “search,” “forward,” “organize,” and
“reorganize” content. § 230(f)(4)(A)-(C).
By providing a definition for “access software provider”
that is distinct from the definition of an “information
content provider,” and withholding immunity for
“information content providers,” the statute makes
resoundingly clear that packaging, sorting, or publishing
third-party information are not the kind of activities that
Congress associated with “information content
providers.” Yet these activities describe exactly what
Roommate does through the publication and distribution
of user profiles: Roommate “receives,” “filters,”
“digests,” and “analyzes” the information provided by
users in response to its registration prompts, and then
“transmits,” “organizes,” and “forwards” that information
to users in the form of uniformly organized profiles.
Roommate is performing tasks that Congress recognized
as typical of entities that it intended to immunize.

Significantly, § 230(e) expressly exempts from its scope
certain areas of law, such as intellectual property law and
federal criminal laws. § 230(e)(1) (“Nothing in this
section shall be construed to impair the enforcement of
[selected obscenity statutes] or any other Federal criminal
statute.”); § 230(e)(2) (“Nothing in this section shall be
construed to limit or expand any law pertaining to
intellectual property.”). See also Perfect 10, Inc. v. CCBill
LLC, 488 F.3d 1102, 1118 (9th Cir.2007). Thus, for
example, a webhost may still be liable as a publisher or
speaker of third-party information that is alleged to
infringe a copyright. Notably, the CDA does not exempt
the FHA and a host of other federal statutes from its
scope. See § 230(e). The FHA existed at the time of the
CDA’s enactment, yet Congress did not add it to the list
of specifically enumerated laws for which publisher and
speaker liability was left intact. The absence of a statutory
exemption suggests that Congress did not intend to
provide special case status to the FHA in connection with
immunity under the CDA. See TRW Inc. v. Andrews, 534
U.S. 19, 28, 122 S.Ct. 441, 151 L.Ed.2d 339 (2001)
(stating that “[w]here Congress explicitly enumerates
certain exceptions to a general prohibition, additional
exceptions are not to be implied, in the absence of
evidence of a contrary legislative intent.”) (citation
omitted); see also Craigslist, 519 F.3d at 671 (stating that
“[t]he question is not whether Congress gave any thought
to the Fair Housing Act, but whether it excluded §
3604(c) from the reach of § 230(c)(1)”).

Finally, consider the logical disconnect of the majority’s
opinion. The majority writes—and I agree—that the
openended Comments section contains only third-party
content. Maj. Op. at 1173–75. But if Roommate’s search
function permits sorting by key words such as children or
gender, the majority would label Roommate’s use of such
criteria as a “discriminatory filtering process.” Id. at
1169–70.
*1187 At a minimum, the CDA protects the search
criteria employed by websites and does not equate tools
that “filter,” “screen,” “pick,” “choose,” “analyze,”
“digest,” “search,” “forward,” “organize,” and
“reorganize” with the “creation or development” of
information. § 230(f)(4)(A)-(C).

Anticipating the morphing of the Internet and the limits of
creative genius and entrepreneurship that fuel its
development is virtually impossible. However, Congress
explicitly drafted the law to permit this unfettered
development of the Internet. Had Congress discovered
that, over time, courts across the country have created
more expansive immunity than it originally envisioned
under the CDA, Congress could have amended the law.

Ramifications of the Majority Opinion
I am troubled by the consequences that the majority’s
conclusion poses for the ever-expanding Internet
community. The unwise narrowing of our precedent,
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But it has not. In fact, just six years ago, Congress
approved of the broad immunity that courts have
uniformly accorded interactive webhosts under § 230(c).

Roommate: they organize information provided by their
users into a standardized format, and provide structured
searches to help users find information. These sites, and
their attendant display, search, and inquiry tools, are an
indispensable part of the Internet tool box. Putting a lid on
the sorting and searching functions of interactive websites
stifles the core of their services.

In 2002, Congress passed the “Dot Kids Implementation
and Efficiency Act,” which established a new “kids.us”
domain for material that is safe for children. Pub.L. No.
107–317, 116 Stat. 2766. Congress stated that the
statutory protections of *1188 § 230(c) were extended to
certain entities that operated within the new domain. 47
U.S.C. § 941 (stating that certain entities “are deemed to
be interactive computer services for purposes of §
230(c)”). The Committee Report that accompanied the
statute declared:

To the extent the majority strips immunity because the
information or query may be illegal under some statute or
federal law, this circumstance puts the webhost in the role
of a policeman for the laws of the fifty states and the
federal system. There are not enough Net Nannies in
cyberspace to implement this restriction, and the burden
of filtering content would be unfathomable.

The Committee notes that ISPs
have successfully defended many
lawsuits using section 230(c). The
courts have correctly interpreted
section 230(c), which was aimed at
protecting against liability for such
claims as negligence (See, e.g., Doe
v. America Online, 783 So.2d 1010
(Fla.2001)) and defamation (Ben
Ezra, Weinstein, and Co. v.
America Online, 206 F.3d 980
(2000); Zeran v. America Online,
129 F.3d 327 (1997)). The
Committee
intends
these
interpretations of section 230(c) to
be equally applicable to those
entities covered by H.R. 3833.

To the extent the majority strips immunity because a site
solicits or actively encourages content, the result is a
direct restriction on the free exchange of ideas and
information on the Internet. As noted in the amici curiae
brief of the news organizations, online news organization
routinely solicit third-party information. Were the
websites to face host liability for this content, they “would
have no choice but to severely limit its use” and “[s]heer
economics would dictate that vast quantities of valuable
information be eliminated from websites.” Brief of Amici
Curiae
News
Organizations
in
Support
of
Roommate.com, LLC 22.
To the extent the majority strips immunity because a
website “materially contributed” to the content or output
of a website by “specialization” of content, this approach
would essentially swallow the immunity provision. The
combination of solicitation, sorting, and potential for
liability would put virtually every interactive website in
this category. Having a website directed to Christians,
Muslims, gays, disabled *1189 veterans, or childless
couples could land the website provider in hot water.14

H.R. REP. No. 107–449, 2002 U.S.C.C.A.N. 1741, 1749
(emphasis added). These statements “reflect the
Committee’s intent that the existing statutory
construction,” i.e., broad immunity for interactive
webhosts, “be maintained in a new legislative context.”
Barrett, 146 P.3d at 523 n. 17 (discussing H.R.Rep. No.
107–449); see also Heckler v. Turner, 470 U.S. 184, 209,
105 S.Ct. 1138, 84 L.Ed.2d 138 (1985) (noting that
subsequent legislative history can shed useful light on
Congressional intent). This express Congressional
approval of the courts’ interpretation of § 230(c)(1), six
years after its enactment, advises us to stay the course of
“robust” webhost immunity.

Because the statute itself is cumbersome to interpret in
light of today’s Internet architecture, and because the
decision today will ripple through the billions of web
pages already online, and the countless pages to come in
the future, I would take a cautious, careful, and precise
approach to the restriction of immunity, not the broad
swath cut by the majority. I respectfully dissent and
would affirm the district court’s judgment that Roommate
is entitled to immunity under § 230(c)(1) of the CDA,
subject to examination of whether the bare inquiry itself is
unlawful.

The consequences of the majority’s interpretation are farreaching. Its position will chill speech on the Internet and
impede “the continued development of the Internet and
other interactive computer services and other interactive
media.” § 230(b)(1). To the extent the majority strips
immunity because of sorting, channeling, and
categorizing functions, it guts the heart of § 230(c)(1)
immunity. Countless websites operate just like

Parallel Citations
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Footnotes
1

This appeal is taken from the district court’s order granting defendant’s motion for summary judgment, so we view contested facts
in the light most favorable to plaintiffs. See Winterrowd v. Nelson, 480 F.3d 1181, 1183 n. 3 (9th Cir.2007).

2

For unknown reasons, the company goes by the singular name “Roommate.com, LLC” but pluralizes its website’s URL,
www.roommates.com.

3

In the online context, “posting” refers to providing material that can be viewed by other users, much as one “posts” notices on a
physical bulletin board.

4

The Fair Housing Act prohibits certain forms of discrimination on the basis of “race, color, religion, sex, familial status, or national
origin.” 42 U.S.C. § 3604(c). The California fair housing law prohibits discrimination on the basis of “sexual orientation, marital
status, ... ancestry, ... source of income, or disability,” in addition to reiterating the federally protected classifications. Cal.
Gov.Code § 12955.

5

The Supreme Court held some portions of the CDA to be unconstitutional. See Reno v. ACLU, 521 U.S. 844, 117 S.Ct. 2329, 138
L.Ed.2d 874 (1997). The portions relevant to this case are still in force.

6

Section 230 defines an “interactive computer service” as “any information service, system, or access software provider that
provides or enables computer access by multiple users to a computer server.” 47 U.S.C. § 230(f)(2); see Carafano v.
Metrosplash.com, Inc., 207 F.Supp.2d 1055, 1065–66 (C.D.Cal.2002) (an online dating website is an “interactive computer
service” under the CDA), aff’d, 339 F.3d 1119 (9th Cir.2003). Today, the most common interactive computer services are
websites. Councils do not dispute that Roommate’s website is an interactive computer service.

7

The Act also gives immunity to users of third-party content. This case does not involve any claims against users so we omit all
references to user immunity when quoting and analyzing the statutory text.

8

See, e.g., Anthony v. Yahoo! Inc., 421 F.Supp.2d 1257, 1262–63 (N.D.Cal.2006) (Yahoo! is not immune under the CDA for
allegedly creating fake profiles on its own dating website).

9

Prodigy was an online service provider with 2 million users, which seemed like a lot at the time.

10

A “message board” is a system of online discussion allowing users to “post” messages. Messages are organized by topic—such as
the “finance” message board at issue in Stratton Oakmont—and the system generally allows users to read and reply to messages
posted by others.

11

CompuServe was a competing online service provider of the day.

12

While the Conference Report refers to this as “[o]ne of the specific purposes” of section 230, it seems to be the principal or perhaps
the only purpose. The report doesn’t describe any other purposes, beyond supporting “the important federal policy of empowering
parents to determine the content of communications their children receive through interactive computer services.” H.R.Rep. No.
104–458, at 194 (1996) (Conf.Rep.), as reprinted in 1996 U.S.C.C.A.N. 10, 207–08.

13

The Fair Housing Act prohibits any “statement ... with respect to the sale or rental of a dwelling that indicates ... an intention to
make [a] preference, limitation, or discrimination” on the basis of a protected category. 42 U.S.C. § 3604(c) (emphasis added).
California law prohibits “any written or oral inquiry concerning the” protected status of a housing seeker. Cal. Gov.Code §
12955(b).

14

The Seventh Circuit has expressly held that inquiring into the race and family status of housing applicants is unlawful. See, e.g.,
Jancik v. HUD, 44 F.3d 553, 557 (7th Cir.1995).

15

The dissent stresses the importance of the Internet to modern life and commerce, Dissent at 1176, and we, of course, agree: The
Internet is no longer a fragile new means of communication that could easily be smothered in the cradle by overzealous
enforcement of laws and regulations applicable to brick-and-mortar businesses. Rather, it has become a dominant—perhaps the
preeminent—means through which commerce is conducted. And its vast reach into the lives of millions is exactly why we must be
careful not to exceed the scope of the immunity provided by Congress and thus give online businesses an unfair advantage over
their real-world counterparts, which must comply with laws of general applicability.
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16

Roommate argues that Councils waived the argument that the questionnaire violated the FHA by failing to properly raise it in the
district court. But, under our liberal pleading standard, it was sufficient for Councils in their First Amended Complaint to allege
that Roommate “encourages” subscribers to state discriminatory preferences. See Johnson v. Barker, 799 F.2d 1396, 1401 (9th
Cir.1986).

17

A drop-down menu allows a subscriber to select answers only from among options provided by the website.

18

See also discussion of Batzel pp. 1170–71 infra.

19

The dissent may be laboring under a misapprehension as to how the Roommate website is alleged to operate. For example, the
dissent spends some time explaining that certain portions of the user profile application are voluntary. Dissent at 1180–82. We do
not discuss these because plaintiffs do not base their claims on the voluntary portions of the application, except the “Additional
Comments” portion, discussed below, see pp. 1173–75 infra. The dissent also soft-pedals Roommate’s influence on the mandatory
portions of the applications by referring to it with such words as “encourage” or “encouragement” or “solicitation.” Dissent at
1185; see id. at 1188. Roommate, of course, does much more than encourage or solicit; it forces users to answer certain questions
and thereby provide information that other clients can use to discriminate unlawfully.

20

When a prospective subscriber submits his application, Roommate’s server presumably checks it to ensure that all required fields
are complete, and that any credit card information is not fraudulent or erroneous. Moreover, some algorithm developed by
Roommate then decodes the input, transforms it into a profile page and notifies other subscribers of a new applicant or individual
offering housing matching their preferences.

21

Other circuits have held that it is unlawful for housing intermediaries to “screen” prospective housing applicants on the basis of
race, even if the preferences arise with landlords. See Jeanty v. McKey & Poague, Inc., 496 F.2d 1119, 1120–21 (7th Cir.1974).

22

Development, it will be recalled, has many meanings, which differ materially depending on context. Thus, “development” when
used as part of the phrase “research and development” means something quite different than when referring to “mental
development,” and something else again when referring to “real estate development,” “musical development” or “economic
development.”

23

It is perfectly legal to discriminate along those lines in dating, and thus there can be no claim based solely on the content of these
questions.

24

Requiring website owners to refrain from taking affirmative acts that are unlawful does not strike us as an undue burden. These
are, after all, businesses that are being held responsible only for their own conduct; there is no vicarious liability for the misconduct
of their customers. Compliance with laws of general applicability seems like an entirely justified burden for all businesses, whether
they operate online or through quaint brick-and-mortar facilities. Insofar, however, as a plaintiff would bring a claim under state or
federal law based on a website operator’s passive acquiescence in the misconduct of its users, the website operator would likely be
entitled to CDA immunity. This is true even if the users committed their misconduct using electronic tools of general applicability
provided by the website operator.

25

Of course, the logic of Roommate’s argument is not limited to discrimination based on these particular criteria. If Roommate were
free to discriminate in providing housing services based on sex, there is no reason another website could not discriminate based on
race, religion or national origin. Nor is its logic limited to housing; it would apply equally to websites providing employment or
educational opportunities—or anything else, for that matter.

26

The dissent argues that Roommate is not liable because the decision to discriminate on these grounds does not originate with
Roommate; instead, “users have chosen to select characteristics that they find desirable.” Dissent at 1185. But, it is Roommate that
forces users to express a preference and Roommate that forces users to disclose the information that can form the basis of
discrimination by others. Thus, Roommate makes discrimination both possible and respectable.

27

Apparently, it was common practice for this editor to receive and forward tips from his subscribers. In effect, the newsletter served
as a heavily moderated discussion list.

28

As an initial matter, the Batzel panel held that the defendant newsletter editor was a “user” of an interactive computer service
within the definition provided by section 230. While we have our doubts, we express no view on this issue because it is not
presented to us. See p. 1162 n. 7 supra. Thus, we assume that the editor fell within the scope of section 230’s coverage without
endorsing Batzel’s analysis on this point.
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29

As Batzel pointed out, there can be no meaningful difference between an editor starting with a default rule of publishing all
submissions and then manually selecting material to be removed from publication, and a default rule of publishing no submissions
and manually selecting material to be published—they are flip sides of precisely the same coin. Batzel, 333 F.3d at 1032 (“The
scope of [section 230] immunity cannot turn on whether the publisher approaches the selection process as one of inclusion or
removal, as the difference is one of method or degree, not substance.”).

30

The dissent scores a debater’s point by noting that the same activity might amount to “development” or not, depending on whether
it contributes materially to the illegality of the content. Dissent at 1182–83. But we are not defining “development” for all
purposes; we are defining the term only for purposes of determining whether the defendant is entitled to immunity for a particular
act. This definition does not depend on finding substantive liability, but merely requires analyzing the context in which a claim is
brought. A finding that a defendant is not immune is quite distinct from finding liability: On remand, Roommate may still assert
other defenses to liability under the Fair Housing Act, or argue that its actions do not violate the Fair Housing Act at all. Our
holding is limited to a determination that the CDA provides no immunity to Roommate’s actions in soliciting and developing the
content of its website; whether that content is in fact illegal is a question we leave to the district court.

31

We disavow any suggestion that Carafano holds an information content provider automatically immune so long as the content
originated with another information content provider. 339 F.3d at 1125.

32

Section 230 requires us to scrutinize particularly closely any claim that can be boiled down to the failure of an interactive computer
service to edit or block user-generated content that it believes was tendered for posting online, see pp. 1170–71 supra, as that is the
very activity Congress sought to immunize by passing the section. See pp. 1162–64 supra.

33

The dissent coyly suggests that our opinion “sets us apart from” other circuits, Dissent at 1177, 1179–80, carefully avoiding the
phrase “intercircuit conflict.” And with good reason: No other circuit has considered a case like ours and none has a case that even
arguably conflicts with our holding today. No case cited by the dissent involves active participation by the defendant in the
creation or development of the allegedly unlawful content; in each, the interactive computer service provider passively relayed
content generated by third parties, just as in Stratton Oakmont, and did not design its system around the dissemination of unlawful
content.
In Chicago Lawyers’ Committee for Civil Rights Under Law, Inc. v. craigslist, Inc., 519 F.3d 666 (7th Cir.2008), the Seventh
Circuit held the online classified website craigslist immune from liability for discriminatory housing advertisements submitted
by users. Craigslist’s service works very much like the “Additional Comments” section of Roommate’s website, in that users are
given an open text prompt in which to enter any description of the rental property without any structure imposed on their content
or any requirement to enter discriminatory information: “Nothing in the service craigslist offers induces anyone to post any
particular listing or express a preference for discrimination....” 519 F.3d at 671–72. We similarly hold the “Additional
Comments” section of Roommate’s site immune, see pp. 1173–75 infra. Consistent with our opinion, the Seventh Circuit
explained the limited scope of section 230(c) immunity. Craigslist, at 671–72. More directly, the Seventh Circuit noted in dicta
that “causing a particular statement to be made, or perhaps [causing] the discriminatory content of a statement ” might be
sufficient to create liability for a website. At 671–72 (emphasis added). Despite the dissent’s attempt to imply the contrary, the
Seventh Circuit’s opinion is actually in line with our own.
In Universal Communication Systems v. Lycos, Inc., the First Circuit held a message board owner immune under the CDA for
defamatory comments posted on a message board. 478 F.3d 413 (1st Cir.2007). The allegedly defamatory comments were made
without any prompting or encouragement by defendant: “[T]here is not even a colorable argument that any misinformation was
prompted by Lycos’s registration process or its link structure.” Id. at 420.
Green v. America Online, 318 F.3d 465 (3d Cir.2003), falls yet farther from the mark. There, AOL was held immune for
derogatory comments and malicious software transmitted by other defendants through AOL’s “Romance over 30” “chat room.”
There was no allegation that AOL solicited the content, encouraged users to post harmful content or otherwise had any
involvement whatsoever with the harmful content, other than through providing “chat rooms” for general use.
In Ben Ezra, Weinstein, and Co. v. America Online Inc., 206 F.3d 980 (10th Cir.2000), the Tenth Circuit held AOL immune for
relaying inaccurate stock price information it received from other vendors. While AOL undoubtedly participated in the decision
to make stock quotations available to members, it did not cause the errors in the stock data, nor did it encourage or solicit others
to provide inaccurate data. AOL was immune because “Plaintiff could not identify any evidence indicating Defendant [AOL]
developed or created the stock quotation information.” Id. at 985 n. 5.
And, finally, in Zeran v. America Online, Inc., 129 F.3d 327 (4th Cir.1997), the Fourth Circuit held AOL immune for yet
another set of defamatory and harassing message board postings. Again, AOL did not solicit the harassing content, did not
encourage others to post it, and had nothing to do with its creation other than through AOL’s role as the provider of a generic
message board for general discussions.
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“The female we are looking for hopefully wont [sic] mind having a little sexual incounter [sic] with my boyfriend and I [very sic].”

35

“We are 3 Christian females who Love our Lord Jesus Christ.... We have weekly bible studies and bi-weekly times of fellowship.”

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

37

37

Fair Housing Council of San Fernando Valley v...., 521 F.3d 1157 (2008)
36 Media L. Rep. 1545, 08 Cal. Daily Op. Serv. 3857, 2008 Daily Journal D.A.R. 4787
36

It is unclear whether Roommate performs any filtering for obscenity or “spam,” but even if it were to perform this kind of minor
editing and selection, the outcome would not change. See Batzel, 333 F.3d at 1031.

37

Nor would Roommate be the developer of discriminatory content if it provided a free-text search that enabled users to find
keywords in the “Additional Comments” of others, even if users utilized it to search for discriminatory keywords. Providing
neutral tools for navigating websites is fully protected by CDA immunity, absent substantial affirmative conduct on the part of the
website creator promoting the use of such tools for unlawful purposes.

38

It’s true that, under a pedantic interpretation of the term “develop,” any action by the website—including the mere act of making a
text box available to write in—could be seen as “develop[ing]” content. However, we have already rejected such a broad reading of
the term “develop” because it would defeat the purpose of section 230. See pp. 1167–69 supra.

39

The dissent also accuses us of creating uncertainty that will chill the continued growth of commerce on the Internet. Dissent at
1187. Even looking beyond the fact that the Internet has outgrown its swaddling clothes and no longer needs to be so gently
coddled, see p. 1164–65 n. 15 supra, some degree of uncertainty is inevitable at the edge of any rule of law. Any immunity
provision, including section 230, has its limits and there will always be close cases. Our opinion extensively clarifies where that
edge lies, and gives far more guidance than our previous cases. While the dissent disagrees about the scope of the immunity, there
can be little doubt that website operators today know more about how to conform their conduct to the law than they did yesterday.
However, a larger point remains about the scope of immunity provisions. It’s no surprise that defendants want to extend
immunity as broadly as possible. We have long dealt with immunity in different, and arguably far more important, contexts—
such as qualified immunity for police officers in the line of duty, see Clement v. City of Glendale, 518 F.3d 1090 (9th
Cir.2008)—and observed many defendants argue that the risk of getting a close case wrong is a justification for broader
immunity. Accepting such an argument would inevitably lead to an endless broadening of immunity, as every new holding
creates its own borderline cases.

40

We do not address Roommate’s claim that its activities are protected by the First Amendment. The district court based its decision
entirely on the CDA and we refrain from deciding an issue that the district court has not had the opportunity to evaluate. See
Mukherjee v. INS, 793 F.2d 1006, 1010 (9th Cir.1986).

1

Internet World Stats, World Internet Users: December 2007, http:// www.internetworldstats.com/stats.htm (last visited Mar. 14,
2008); Netcraft, February 2008 Web Server Survey, http://news.netcraft.com/ archives/web—server—survey.html (last visited
Mar. 14, 2008).

2

Ashcroft v. ACLU, 535 U.S. 564, 566, 122 S.Ct. 1700, 152 L.Ed.2d 771 (2002).

3

Carafano v. Metrosplash.com, Inc., 339 F.3d 1119, 1123 (9th Cir.2003).

4

According to one commentator, in 1985, there were approximately 1,000 host computers connected to the Internet; by 1995, that
number had exploded to 4,000,000. Paul H. Arne, New Wine in Old Bottles: The Developing Law of the Internet, 416 PLI/Pat 9, 15
(Sept.1995).

5

The complaint centers on the responses and profiles generated by the users. To the extent that the inquiry in isolation is part of the
claims, then I agree with Part 1 of the majority’s opinion that § 230(c)(1) would not protect Roommate. However, I cannot join the
majority insofar as it eviscerates the distinction between traditional publishers and webhosts. See, e.g., Maj. Op. at 1164 (ignoring
the Congressional carveout for interactive service providers and concluding that if a face-to-face transaction were illegal, it could
not be legal in cyberspace).

6

The statute also seeks to “remove disincentives for the development and utilization of blocking and filtering technologies” and “to
ensure vigorous enforcement of Federal criminal laws to deter and punish trafficking in obscenity, stalking, and harassment by
means of computer.” § 230(b)(4), (5).

7

The second part of this subsection, § 230(c)(2), is more accurately characterized as an immunity provision, but is not relevant to
our discussion here. Compare 47 U.S.C. § 230(c)(2) (stating that “[n]o provider or user of an interactive computer service shall be
held liable ...”) (emphasis added).

8

A user who is a room-seeker fills out an equivalent section named “About Me.”

9

The following is an example of a member profile:
The Basics
Rent: $800 per month + $800 deposit
Lease: 6 month
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38

38
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36 Media L. Rep. 1545, 08 Cal. Daily Op. Serv. 3857, 2008 Daily Journal D.A.R. 4787
Date available: 09/01/04 (14 days)
Utilities included: N/A
Features: Private bedroom, Private bathroom
Residence & Vicinity
Building: House, 2 bed, 1.5 bath
Features: N/A
Location: (Central) Long Beach, CA
Household
Occupant: 1, Age 26, Male (straight)
Occupation: Student
Smoking habits: Outside smoker
Cleanliness: About average
Children: Children will not be living with us
Pets: Dog(s)
Preferences
Age group: 18–99
Gender: Male (straight or gay), Female (straight or lesbian)
Smoking: Smoking okay
Cleanliness level: Clean, Average, Messy
Pets: Dog okay, Cat okay, Caged pet okay
Children: Children okay
Comments
LOOKING FOR CHILL ROOMATE [sic] TO SHARE 2 BR
HOUSE WITH DOG AND FERRET–RENT
800/MO+utill.6mo.lease.
10

Congress also stated in the CDA that “[i]t is the policy of the United States to—(1) to promote the continued development of the
Internet and other interactive computer services and other interactive media,” and “(4) to remove disincentives for the development
and utilization of blocking and filtering technologies ...” § 230(b)(1), (4) (emphasis added).

11

The majority’s notion of using a different definition of “development” digs the majority into a deeper hole. See Maj. Op. at 1167–
69. For example, adopting the Wikipedia definition of “content development”—“the process of researching, writing, gathering,
organizing and editing information for publication on web sites”—would run us smack into the sphere of Congressionally
conferred immunity. Wikipedia, Content Development (Web), http://en.wikipedia.org/w/index.php?title=Content—dev
elopment—–web˙ & oldid=188219503 (last visited Mar. 24, 2008). Both our circuit and others have steadfastly maintained that
activities such as organizing or editing information are traditional editorial functions that fall within the scope of CDA immunity.
See, e.g., Carafano, 339 F.3d at 1124–25; Zeran, 129 F.3d at 330. Likewise, an alternative definition of “development” from
Webster’s such as “a making usable or available” sweeps too broadly, as “making usable or available” is precisely what Google
and Craigslist do. In an effort to cabin the reach of the opinion, the majority again goes back to whether the content is legal, i.e., a
dating website that requires sex, race, religion, or marital status is legal because it is legal to discriminate in dating. See Maj. Op. at
1169. Of course this approach ignores whether the claim may be one in tort, such as defamation, rather than a statutory
discrimination claim. And, this circularity also circumvents the plain language of the statute. Interestingly, the majority has no
problem offering up potentially suitable definitions of “development” by turning to dictionaries, but it fails to explain why, and
from where, it plucked its definition of “development” as “materially contributing to [the] alleged unlawfulness” of content. See
Maj. Op. at 1168.

12

Again, Roommate does not force users to disclose preferences as to roommate characteristics.

13

The First Circuit has noted that “[i]t is not at all clear that there is a culpable assistance exception to Section 230 immunity [,]”
similar to the notion of secondary liability under the Electronic Communications Privacy Act of 1986. Universal Commc’n, 478
F.3d at 421. But it also stated that it “need not decide whether a claim premised on active inducement might be consistent with
Section 230 in the absence of a specific exception.” Id.

14

It is no surprise that there are countless specialized roommate sites. See, e.g., http://islam.tc/housing/index.php, http://christianroommates.com, and http://prideroommates.com.
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interlocutory, as grant of requested writ would
further the interests of justice in light of
marketplace’s argument that issue on appeal was
the principal issue in the case, immediate review
would promote judicial economy, and the case
involved
issues
of
first
impression.
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230; Rules Civ.Proc., Rule 54(a),
West’s N.C.G.S.A. § 1A–1.

727 S.E.2d 550
Court of Appeals of North Carolina.
Jeffrey A. and Lisa S. HILL, individually and on
behalf of all others similarly situated, Plaintiffs
v.
STUBHUB, INC. d/b/a “StubHub!” and/or
“stubhub.com”, Justin Holohan, and “John Doe
Sellers 2” et. al., Defendants.
No. COA11–685. | March 6, 2012.
Synopsis
Background: Customers brought action against internet
ticket marketplace for unfair or deceptive trade practices
after purchasing concert tickets on marketplace at price
which greatly exceeded their face value, and also sought
class certification. The Superior Court, Guilford County,
Ben F. Tennille, J., granted customers’ motion for
summary judgment, and marketplace appealed and
petitioned for certiorari review.

[2]

Motions
Form and Requisites of Orders
An “interlocutory order” is one made during the
pendency of an action, which does not dispose
of the case, but leaves it for further action by the
trial court in order to settle and determine the
entire controversy. Rules Civ.Proc., Rule 54(a),
West’s N.C.G.S.A. § 1A–1.

Holdings: The Court of Appeals, Ervin, J., held that:
[1]

Court would conduct certiorari review;

[2]

as a matter of first impression, marketplace had
immunity under the Communications Decency Act; and

[3]

Appeal and Error
Interlocutory and Intermediate Decisions

[3]

marketplace was not liable for allegedly excessive fees
charged for tickets.

As a general proposition, there is no right of
immediate appeal from interlocutory orders and
judgments. Rules Civ.Proc., Rule 54(a), West’s
N.C.G.S.A. § 1A–1.

Reversed.

West Headnotes (14)
[4]
[1]

Certiorari
Finality of determination

Appeal and Error
Determination of part of controversy
Appeal and Error
Certificate as to grounds

Court of Appeals would conduct certiorari
review of issue of whether the Communications
Decency Act granted internet ticket marketplace
immunity from customers’ unfair or deceptive
trade practices action, although grant of
summary judgment to customers was

Immediate appellate review of an interlocutory
order is available when the trial court enters a
final judgment as to one or more, but fewer than
all, claims or parties and certifies that there is no
just reason for delay or when the interlocutory
order affects a substantial right. West’s
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N.C.G.S.A. §§ 1–277(a), 7A–27(d); Rules
Civ.Proc., Rule 54(b), West’s N.C.G.S.A. § 1A–
1.

[5]

provided is not enough to make it the service
provider’s own speech, for purposes of liability
under the Communications Decency Act.
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.

Courts
Construction of federal Constitution, statutes,
and treaties

[9]

In the event that issues arising in a case pertain
to federal statutes, the court is bound by its
interpretation by the United States Supreme
Court.

[6]

The fact that a website operates a commercial
business or makes a profit has no relevance to
the immunity determination of a website under
Communications Decency Act provision stating
that a website shall not be treated as the
publisher of information provided by another
information content provider. Communications
Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

Courts
Construction of federal Constitution, statutes,
and treaties
Although they are not binding on North
Carolina’s courts, the holdings and underlying
rationale of decisions rendered by lower federal
courts may be considered persuasive authority in
interpreting a federal statute.

[7]

[10]

Telecommunications
Persons and entities liable; immunity
The fact that a website acts in such a manner as
to encourage the publication of unlawful
material does not preclude a finding of
immunity under the Communications Decency
Act, which states that “no provider or user of an
interactive computer service shall be treated as
the publisher or speaker of any information
provided by another information content
provider.” Communications Decency Act of
1996, § 509, 47 U.S.C.A. § 230.

Telecommunications
Persons and entities liable; immunity
Congress has established a general rule that
providers of interactive computer services are
liable only for speech that is properly
attributable to them. Communications Decency
Act of 1996, § 509, 47 U.S.C.A. § 230.
[11]

[8]

Telecommunications
Persons and entities liable; immunity

Telecommunications
Persons and entities liable; immunity
In order to lose the benefit of the exemption
from liability granted by the Communications
Decency Act, which states that “no provider or
user of an interactive computer service shall be
treated as the publisher or speaker of any

Telecommunications
Persons and entities liable; immunity
Notice of the unlawful nature of the information
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information provided by another information
content provider,” based upon content actually
posted by third parties, a website must
effectively control the content posted by those
third parties or take other actions which
essentially ensure the creation of unlawful
material. Communications Decency Act of
1996, § 509, 47 U.S.C.A. § 230.

[12]

Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

[14]

Internet ticket marketplace was not a seller or
the seller’s agent, and thus was not liable for
allegedly excessive fees which concert ticket
seller charged for tickets; seller offered tickets
for resale, marketplace did not act as seller’s
agent but rather provided an independent
brokerage function, and fees marketplace
charged related to its own services rather than
services provided by the actual seller. West’s
N.C.G.S.A. § 14–344.

Telecommunications
Persons and entities liable; immunity
Internet ticket marketplace did not function as
an “information content provider” with respect
to price of concert tickets sold on the website
that greatly exceeded face value, as, even if
marketplace had notice of the price, it did not
“materially contribute” to the price, and thus
marketplace had immunity under the
Communications Decency Act from customers’
unfair and deceptive trade practices claims
based on the price of the tickets; marketplace
tools were “neutral,” ticket seller had complete
control over the price at which he chose to resell
tickets, and marketplace did not act as seller’s
agent, but simply functioned as a broker by
putting seller and customers in contact in order
to
facilitate
sale
at
seller’s
price.
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230; West’s N.C.G.S.A. § 14–
344.

1 Cases that cite this headnote

*551 Appeal by defendant from judgment entered 4
March 2011 by Judge Ben F. Tennille in Guilford County
Superior Court. Heard in the Court of Appeals 4
December 2011.
Attorneys and Law Firms
Brooks, Pierce, McLendon, Humphrey & Leonard,
L.L.P., by Jeffrey E. Oleynik, Greensboro, and Charles E.
Coble, Raleigh, and the Law Offices of Jeffrey K.
Peraldo, PA, by Kara W. Edmunds, Greensboro, and
Jeffrey K. Peraldo for Plaintiffs Jeffrey A. and Lisa S.
Hill.

1 Cases that cite this headnote

[13]

Public Amusement and Entertainment
Ticket pricing; scalping
Telecommunications
Persons and entities liable; immunity

Telecommunications
Persons and entities liable; immunity

*552 K & L Gates, LLP, Charlotte, by John H. Culver III,
and Molly L. McIntosh; Weil, Gotshal & Manges LLP,
New York, by David J. Lender; and Cooley Godward
Kronish LLP, by Michael G. Rhodes, for Defendant
StubHub, Inc.

The immunity provided by the Communications
Decency Act to a provider of information
actually provided by another content provider is
not defeated by evidence tending to show that
the website had notice of the unlawful posting,
is not affected by the fact that a website attempts
to earn a profit, and is not subject to any liability
on the basis of “reasonable foreseeability” or
“willful blindness” analysis. Communications

Wilmer Cutler Pickering Hale & Dorr LLP, Washington,
by Patrick J. Carome, Samir Jain, Daniel P. Kearney, Jr.,
and Womble Carlyle Sandridge & Rice, PLLC, Raleigh,
by Burley B. Mitchell, Jr., and Robert T. Numbers II, for
Amicus Curiae Center for Democracy & Technology;
Computer & Communications Industry Association;
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Consumer Electronics Association; Ebay, Inc.; Electronic
Frontier Foundation; Internet Commerce Coalition;
NetChoice;
NetCoalition;
Public
Knowledge;
TechAmerica; and TechNet.

including regulations governing the “selling value of the
tickets.”1
In the event that a ticket sale occurs, Defendant charges
both parties for its services, with 10% of the ticket price
deducted from the proceeds that would otherwise be
payable to the seller and 15% of the ticket price, plus a
shipping fee, added to the buyer’s total cost. Defendant
calculates the total amount due and provides the buyer
with that information, processes the buyer’s payment, and
remits the amount at which the ticket sold, less
Defendant’s fee, to the seller. As a result, the seller does
not receive the buyer’s credit card information and the
buyer does not learn the identity of the seller.

Opinion
ERVIN, Judge.
Defendant StubHub appeals from an order granting
summary judgment in favor of Plaintiffs Jeffrey A. and
Lisa S. Hill with respect to their claim that Defendant
engaged in unfair or deceptive trade practices by violating
the provisions of N.C. Gen.Stat. § 14–344. On appeal,
Defendant argues that Plaintiffs’ “ticket scalping” claim is
barred by 47 U.S.C. § 230 and that Defendant did not
violate the “fee” provisions of N.C. Gen.Stat. § 14–344.
After careful consideration of Defendant’s challenges to
the trial court’s order in light of the record and the
applicable law, we conclude that the trial court’s order
should be reversed.

In September, 2007, Plaintiffs decided to buy tickets to a
“Miley Cyrus as Hannah Montana” concert to be held at
the Greensboro Coliseum in November, 2007. After
unsuccessfully attempting to purchase tickets to this event
using the Coliseum’s website, Ms. Hill purchased four
tickets to the concert through Defendant’s website for
$149.00 each. In addition to the aggregate ticket price,
Plaintiffs paid a shipping charge of $11.95 and a fee for
Defendant’s services of *553 $59.60, increasing the total
amount of her order to $667.55. Tickets to the Hannah
Montana concert had a face value of $56.00 apiece.

I. Background

The tickets that Ms. Hill purchased were sold by Justin
Holohan, an accountant living in Massachusetts who had
sold hundreds of tickets using Defendant’s website. Mr.
Holohan owned the tickets in question and selected the
sale price. Mr. Holohan did not remember if he used any
pricing information function available through
Defendant’s website to arrive at the price he selected for
the tickets purchased by Ms. Hill.

A. Substantive Facts
Defendant operates an online marketplace that enables
third parties to buy and sell tickets to sporting contests,
concerts, and similar events. Among other things,
Defendant serves as an intermediary between buyers and
sellers in order to facilitate transactions in which the
identities of the buyer and the seller are not disclosed to
each other. As part of that process, sellers are provided
with prepaid FedEx™ labels for shipping tickets; a
guarantee of payment even if the buyer uses an invalid or
fraudulent credit card; and the assurance that Defendant
will assist in resolving any customer service issues that
might arise. On the other hand, buyers are assured that
they will receive valid tickets, or tickets of the same or
equal value, in a timely manner.

At the time that he registered to use Defendant’s website,
Mr. Holohan provided various items of personal
information and agreed to abide by Defendant’s User
Agreement. In the event that a prospective buyer offered
to purchase a ticket that Mr. Holohan had listed on
Defendant’s website, he would receive an email from
Defendant asking if he wanted to accept the offer. If Mr.
Holohan accepted the buyer’s offer, he would print out a
prepaid FedEx™ label and use that label to ship the
tickets to the purchaser. Defendant functioned as an
intermediary between the purchasers and Mr. Holohan,
collected credit card information from buyers, and
provided him with a marketplace in which he could sell
tickets “to an anonymous party.”

In order to consummate a transaction using Defendant’s
website, a person must first create a user account, a
process that requires the person to provide personal
information and agree to abide by the terms and
conditions set out in a User Agreement. The User
Agreement requires the user to agree to refrain from
“us[ing] this Site for unlawful purposes or in an unlawful
manner” and “to comply with all applicable local, state[,]
federal and international laws, statutes and regulations
regarding use of the Site and the selling of tickets,”

B. Procedural History
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On 17 October 2007, Plaintiffs filed a complaint, both
individually and as representatives of a proposed class
consisting of “all others similarly situated,” against
Defendant; “John Doe Seller 1,” the individual who sold
the Hannah Montana tickets to Ms. Hill; and “John Doe
Sellers 2,” other sellers of tickets using Defendant’s
website. In their complaint, which was subsequently
amended on two occasions to assert additional factual
allegations concerning the manner in which Defendant’s
website operated and to substitute Mr. Holohan for “John
Doe Seller 1,” Plaintiffs alleged that they had purchased
four tickets to the Hannah Montana concert at
substantially in excess of face value and that the
Defendant’s fee exceeded $3.00 per ticket. As a result,
Plaintiffs claimed that they were entitled to recover
compensatory and punitive damages based upon
Defendant’s alleged violation of N.C. Gen.Stat. § 14–344,
a statute making it unlawful to sell a ticket for more than
$3.00 over its face value; Defendant’s decision, along
with the other defendants, to participate in a civil
conspiracy to violate N.C. Gen.Stat. § 14–344; tortious
action in concert by Defendant and the other defendants;
and the fact that Defendant had allegedly engaged in an
unfair and deceptive trade practice in violation of N.C.
Gen.Stat. § 75–1.1.

II. Legal Analysis
A. Appealability
[1] [2]

According to N.C. Gen.Stat. § 1A–1, Rule 54(a), a
“judgment is either interlocutory or the final
determination of the rights of the parties.” “An
interlocutory order is one made during the pendency of an
action, which does not dispose of the case, but leaves
*554 it for further action by the trial court in order to
settle and determine the entire controversy.” (Veazey v.
Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381, reh’g
denied, 232 N.C. 744, 59 S.E.2d 429 (1950)). Given that
the trial court’s order granted summary judgment in favor
of Plaintiffs with respect to their individual claims
without making a specific damage award or addressing
Plaintiffs’ request for class certification, the order from
which Defendant has attempted to appeal is clearly
interlocutory in nature.
[3] [4]

As a general proposition, “there is no right of
immediate appeal from interlocutory orders and
judgments.” Travco Hotels v. Piedmont Natural Gas Co.,
332 N.C. 288, 291, 420 S.E.2d 426, 428 (1992) (citing
Goldston v. American Motors Corp., 326 N.C. 723, 725,
392 S.E.2d 735, 736 (1990)). However, immediate
appellate review of an interlocutory order is available
“when the trial court enters a final judgment as to one or
more, but fewer than all, claims or parties and certifies
that there is no just reason for delay” pursuant to N.C.
Gen.Stat. § 1A–1, Rule 54(b) or when “the interlocutory
order affects a substantial right” under N.C. Gen.Stat. §
1–277(a) and N.C. Gen.Stat. § 7A–27(d). Sharpe v.
Worland, 351 N.C. 159, 161–62, 522 S.E.2d 577, 579
(1999) (citing DKH Corp. v. Rankin–Patterson Oil Co.,
348 N.C. 583, 585, 500 S.E.2d 666, 668 (1998), and
Oestreicher v. Stores, 290 N.C. 118, 121–22, 225 S.E.2d
797, 800 (1976)). Although the trial court appears to have
attempted to include a certification pursuant to N.C.
Gen.Stat. § 1A–1, Rule 54(b) in its summary judgment
order and although Defendant contends that the trial
court’s order is immediately appealable on “substantial
right” grounds pursuant to N.C. Gen.Stat. § 1–277(a) and
N.C. Gen.Stat. § 7A–27(d), we need not determine
whether the trial court’s summary judgment order is
appealable as a matter of right since we have decided to
assert jurisdiction over this case on other grounds.

On 21 April 2008, Defendant moved for dismissal of
Plaintiffs’ complaint pursuant to N.C. Gen.Stat. § 1A–1,
Rule 12(b)(6) on the grounds that “Section 230 of the
Communications Decency Act (47 U.S.C. § 230)
preempts the application of state law and provides a
complete immunity to Plaintiffs’ claims.” On 21 July
2008, the trial court entered an order dismissing all of
Plaintiffs’ claims except for their unfair and deceptive
trade practices claim.
On 3 September 2008, Defendant filed an answer to
Plaintiffs’ complaint in which it denied the material
allegations set out in that pleading and asserted various
affirmative defenses, including a contention that
Plaintiffs’ claim was barred by 47 U.S.C. § 230. On 25
October 2010, Plaintiffs filed a motion for summary
judgment. On 4 March 2011, the trial court entered an
order determining that Defendant was not entitled to
immunity from liability pursuant to 47 U.S.C. § 230, that
Defendant had violated N.C. Gen.Stat. § 14–344, that
Defendant’s conduct constituted an unfair and deceptive
trade practice, and that Plaintiffs were entitled to
judgment in their favor in an undetermined amount with
respect to the individual claims that they had lodged
against Defendant pursuant to N.C. Gen.Stat. § 75–1.1.
Defendants noted an appeal to this Court from the trial
court’s order.

On 24 March 2011, Defendant filed a petition for
certiorari requesting that, in the event that we concluded
that the trial court’s summary judgment order was not
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immediately appealable, we grant certiorari because the
principal issue before the Court was the extent, if any, to
which Defendant was immune from liability pursuant to
47 U.S.C. § 230; because immediate review in this
instance would promote judicial economy; and because
the present case involves issues of first impression in
North Carolina. Although Plaintiffs opposed Defendant’s
request for the issuance of a writ of certiorari, we
conclude, in the exercise of our discretion, that granting
the requested writ of certiorari would further the interests
of justice in this case. Stetser v. TAP Pharm. Prods., Inc.,
165 N.C.App. 1, 12, 598 S.E.2d 570, 578–79 (2004)
(granting certiorari review given “the significant impact
of this lawsuit, the importance of the issues involved and
the need for efficient administration of justice”). As a
result, we conclude that the requested writ of certiorari
should be issued and that Defendant’s challenges to the
trial court’s summary judgment order should be reviewed
on the merits.

concluded that Plaintiffs were entitled to judgment as a
matter of law with respect to their individual unfair and
deceptive trade practices claim.

C. Substantive Legal Issues
1. Introduction
The undisputed record evidence establishes that the face
value of each of the tickets at issue here was $56 and that
each ticket that Mr. Holohan sold to Ms. Hill cost $149, a
figure that substantially exceeded the limitation on
secondary sales set out in N.C. Gen.Stat. § 14–344
(providing that “[a]ny person, firm, or corporation shall
be allowed to add a reasonable service fee to the face
value of the tickets sold” in an amount “not [to] exceed
three dollars ($3.00) for each ticket” and that “[a]ny
person, firm or corporation which sells or offers to sell a
ticket for a price greater than the price permitted by this
section ... shall be guilty of a Class 2 misdemeanor”);2 that
Mr. Holohan owned the tickets, established the sale price,
and received the sales proceeds, less Defendant’s 10%
service charge; and that Plaintiffs paid a shipping charge
and service fee to Defendant. According to Plaintiffs, the
trial court correctly determined that Defendant violated
N.C. Gen.Stat. § 14–344 on the grounds that (1)
Defendant sold the tickets for an amount in excess of the
statutorily prescribed maximum and that (2) Defendant
charged an excessive buyer’s fee. In response, Defendant
contends that it did not sell the tickets to Ms. Hill, so that
it was not subject to limitations on the amount of
permissible fees set out in N.C. Gen.Stat. § 14–344. In
addition, Defendant argues that it may not be held liable
to Plaintiffs based upon the price at which Mr. Holohan
chose to sell his tickets in light of the immunity
provisions set out in 47 U.S.C. § 230. In response,
Plaintiffs argue that Defendant should be deemed
responsible for developing the relevant content that
appeared on its website, which consists of the price at
which Mr. Holohan elected to sell his tickets, so that the
exemption from liability created by 47 U.S.C. § 230 does
not apply. In granting summary judgment in favor of
Plaintiffs, the trial court determined that Defendant was at
least partially responsible for the sale price that Mr.
Holohan established and had, for that reason, been
“stripped of any immunity” arising under 47 U.S.C. § 230
and that Defendant was subject to the fee limitations set
out in N.C. Gen.Stat. § 14–344. After carefully
scrutinizing the record and studying the applicable law,
we conclude (1) that a proper inquiry into the extent to
which Defendant is entitled to claim immunity from

B. Standard of Review
A trial court properly grants summary judgment “if the
pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that any party is entitled to a judgment as a matter of
law.” N.C. Gen.Stat. § 1A–1, Rule 56(c). “A party
moving for summary judgment may prevail if it meets the
burden (1) of proving an essential element of the
opposing party’s claim is nonexistent, or (2) of showing
through discovery that the opposing party cannot produce
evidence to support an essential element of his or her
claim.” Lowe v. Bradford, 305 N.C. 366, 369, 289 S.E.2d
363, 366 (1982) (citations omitted). “[O]nce the party
seeking summary judgment makes the required showing,
the burden shifts to the nonmoving party to produce a
forecast of evidence demonstrating specific facts, as
opposed to allegations, showing that he can at least
establish a prima facie case at trial.” Gaunt v. Pittaway,
139 N.C.App. 778, 784–85, 534 S.E.2d 660, 664, disc.
review denied, 353 N.C. 262, 546 S.E.2d 401 (2000), cert.
denied, 353 N.C. 371, 547 S.E.2d 810, cert. denied, 534
U.S. 950, 122 S.Ct. 345, 151 L.Ed.2d 261 (2001). A *555
trial court’s decision to grant a summary judgment motion
is reviewed on a de novo basis. Va. Electric and Power
Co. v. Tillett, 80 N.C.App. 383, 385, 343 S.E.2d 188, 191,
cert. denied, 317 N.C. 715, 347 S.E.2d 457 (1986). As a
result of the fact that the record does not, as the parties
appear to agree, disclose the presence of any genuine
issue of material fact, the ultimate question for our
consideration is whether the trial court appropriately
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liability pursuant to 47 U.S.C. § 230 must focus upon the
specific content at issue in this case, which is the price at
which Mr. Holohan sold the tickets to Ms. Hill; (2) that,
after construing the provisions of 47 U.S.C. § 230 in light
of the facts of this case, Defendant is entitled to immunity
from any liability arising from the ticket price established
by Mr. Holohan; and (3) that Defendant did not “sell” the
tickets to Ms. Hill or act as the seller’s agent, thereby
falling outside the scope of the fee limitation provision set
out in N.C. Gen.Stat. § 14–344. As a result, we conclude
that the trial court’s order should be reversed and that this
case should be remanded to the trial court for the entry of
summary judgment in favor of Defendant.

interpret the relevant statutory language.
As the United States Court of Appeals for the Fourth
Circuit has noted:
... Congress carved out a sphere of immunity from state
lawsuits for providers of interactive computer
services[.] ... [47 U.S.C.] § 230 prohibits a “provider or
user of an interactive computer service” from being
held responsible “as the publisher or speaker of any
information provided by another information content
provider.” § 230(c)(1).
Nemet Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591
F.3d 250, 254 (4th Cir.2009) (citing Zeran v. America
Online, Inc., 129 F.3d 327, 330 (4th Cir.1997), cert.
denied, 524 U.S. 937, 118 S.Ct. 2341, 141 L.Ed.2d 712
(1998)).

2. 47 U.S.C. § 230(c)(1)
The central issue before the trial court was the extent, if
any, to which Plaintiffs’ claims were barred by 47 U.S.C.
§ 230, which provides that “[n]o provider or user of an
interactive computer service shall be treated as the
publisher or speaker of any information provided by
another information content provider.” As a result, the
proper resolution of *556 this case hinges upon the
manner in which 47 U.S.C. § 230 should be interpreted.

Although this court has not previously interpreted [47
U.S.C. § ] 230, we do not write on a blank slate. The
other courts that have addressed these issues have
generally interpreted Section 230 immunity broadly, so
as to effectuate Congress’s “policy choice ... not to
deter harmful online speech through the ... route of
imposing tort liability on companies that serve as
intermediaries for other parties’ potentially injurious
messages.” ... In light of these policy concerns, we too
find that Section 230 immunity should be broadly
construed.

[5] [6]

In the event that issues arising in a case pertain to
federal statutes, we are bound by the Supreme Court of
the United States’ interpretation of the federal statutes
involved. Bouligny, Inc. v. Steelworkers, 270 N.C. 160,
174, 154 S.E.2d 344, 356 (1967) (“a decision of the
Supreme Court of the United States, construing an act of
Congress, is conclusive and binding on this court.”) On
the other hand, “North Carolina appellate courts are not
bound, as to matters of federal law, by decisions of
federal courts other than the United States Supreme
Court.” Enoch v. Inman, 164 N.C.App. 415, 420–21, 596
S.E.2d 361, 365 (2004) (citing Security Mills v. Trust Co.,
281 N.C. 525, 529, 189 S.E.2d 266, 269 (1972)).
However, although they are “not binding on North
Carolina’s courts, the holdings and underlying rationale of
decisions rendered by lower federal courts may be
considered persuasive authority in interpreting a federal
statute.” McCracken & Amick, Inc. v. Perdue, 201
N.C.App. 480, 488, n. 4, 687 S.E.2d 690, 695 n. 4 (2009)
(citing Security Mills, 281 N.C. at 529, 189 S.E.2d at
269), disc. review denied, 364 N.C. 241, 698 S.E.2d 400
(2010). As a result of the fact that the United States
Supreme Court has not yet addressed the scope of the
immunity from liability made available by 47 U.S.C. §
230 and the fact that neither this Court nor the Supreme
Court of North Carolina have, as of the present date, had a
chance to construe 47 U.S.C. § 230, we will look to
decisions of the lower federal courts and other state courts
that we deem persuasive in attempting to properly

Universal Communication v. Lycos, Inc., 478 F.3d 413
418–19 (1st Cir.2007) (quoting Zeran at 330–31 and
citing Carafano v. Metrosplash.com, Inc., 339 F.3d 1119,
1123–24 (9th Cir.2003), and Ben Ezra, Weinstein, & Co.
v. America Online Inc., 206 F.3d 980, 985, n. 3 (10th
Cir.2000), cert. denied, 531 U.S. 824, 121 S.Ct. 69, 148
L.Ed.2d 33 (2000)).
[7]

“The language of § 230 sets forth three criteria to
qualify for the immunity provided. First, immunity is
available only to a ‘provider or user of an interactive
computer service.’ 47 U.S.C.A. § 230(c)(1). Second, the
liability must be based on the defendant having acted as a
‘publisher or speaker.’ Ibid. Third, immunity can be
claimed only with respect to ‘information provided by
another information content provider.’ ” Milgram v.
Orbitz Worldwide, Inc., 419 N.J.Super. 305, 317, 16 A.3d
1113, 1120–21 (2010). According to 47 U.S.C. §
230(f)(3), “[t]he term ‘information content provider’
means any person or entity that is responsible, in whole or
in part, for the creation or development of information
provided through the Internet or any other interactive
computer service.” As the Fourth Circuit explained in
Nemet Chevrolet:
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Assuming a person meets the
statutory
definition
of
an
“interactive
computer
service
provider,” the scope of § 230
immunity *557 turns on whether
that person’s actions also make it
an “information content provider.”
... Congress thus established a
general rule that providers of
interactive computer services are
liable only for speech that is
properly attributable to them.

provider with respect to that content. But as to content
that it creates itself, or is “responsible, in whole or in
part” for creating or developing, the website is also a
content provider. Thus, a website may be immune from
liability for some of the content it displays to the public
but be subject to liability for other content.
Roommates, 521 F.3d at 1162–63 (citing Anthony v.
Yahoo! Inc., 421 F.Supp.2d 1257, 1262–63
(N.D.Cal.2006), aff’d 376 Fed.Appx. 775 (9th Cir.2010)).
In addition, the Ninth Circuit stated that:
[We]
interpret
the
term
“development” as referring not
merely to augmenting the content
generally, but to materially
contributing
to
its
alleged
unlawfulness. In other words, a
website helps to develop unlawful
content, and thus falls within the
exception to section 230, if it
contributes materially to the alleged
illegality of the conduct.

Nemet at 254 (citing Lycos, 478 F.3d at 419; Doe v.
MySpace, Inc., 528 F.3d 413, 418–19 (5th Cir.2008), cert.
denied, 555 U.S. 1031, 129 S.Ct. 600, 172 L.Ed.2d 456
(2008), Chicago Lawyers’ for Civil Rights v. Craigslist,
519 F.3d 666, 672 (7th Cir.2008); and Zeran, 129 F.3d at
330–31). Given that the record clearly establishes that
Defendant operates an “interactive computer service” and
that Plaintiff’s claim is predicated on the theory that
Defendant should be held responsible for content, in the
form of a ticket price that substantially exceeded face
value, published on its website, the relevant issue is
whether Defendant functioned as an “information content
provider” with respect to the ticket price at issue here.

Roommates at 1167–68. As a result, in the Ninth Circuit’s
view, a proper analysis of a defendant’s request for
immunity based upon 47 U.S.C. § 230 necessarily hinges
upon the extent to which the website “materially
contributed” to the development of unlawful content.

In Fair Housing Coun., San Fernando v. Roommates.com,
521 F.3d 1157 (9th Cir.2008), a leading case concerning
the scope of the exemption from liability granted by 47
U.S.C. § 230, which is cited extensively in the trial
court’s order, the defendant operated a website that
matched people offering to rent spare rooms with persons
looking for a place to live. In order to search or post
information on the site, the user was required to answer a
series of questions, with the only available responses
being a set of options provided by the website addressing
the user’s gender, sexual orientation, family status, and
roommate preferences as they related to these criteria.
The user’s responses to these questions became part of his
or her profile, which could be supplemented with material
generated exclusively by the user in a box marked
“Additional Comments.” A number of fair housing
councils sued the defendant on the grounds that both the
questionnaire and certain of the users’ additional
comments violated applicable fair housing statutes by
allowing users to discriminate on the basis of gender,
sexual orientation or family status. In evaluating the
issues raised by the fair housing council’s complaint, the
United States Court of Appeals for the Ninth Circuit
initially noted that:

In analyzing the specific claims that the fair housing
councils asserted against the website at issue in
Roommates, the Ninth Circuit held that the website was
not exempt from liability with respect to the information
that was posted in response to the specific questions
posed to persons seeking housing on the grounds that,
since the website selected the questions and limited the
range of possible answers, it became an information
content provider with respect to the information generated
in response to those questions.
[T]he part of the profile that is
alleged to offend the Fair Housing
Act and state *558 housing
discrimination
laws—the
information about sex, family
status and sexual orientation—is
provided by subscribers in response
to Roommate’s questions, which
they cannot refuse to answer if they
want to use defendant’s services.
By requiring subscribers to provide
the information as a condition of
accessing its service, and by
providing a limited set of pre-

A website operator can be both a service provider and a
content provider: If it passively displays content that is
created entirely by third parties, then it is only a service
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populated answers, Roommate
becomes much more than a passive
transmitter of information provided
by others; it becomes the
developer, at least in part, of that
information.

Id. In concluding that the website was not immune from
liability under 47 U.S.C. § 230, the Tenth Circuit
emphasized the fact that obtaining the personal phone
records of third parties is almost always unlawful.3 As a
result, the relevant portion of the website’s business
consisted of paying “researchers” to illegally obtain
information and providing the illegally obtained
information to its customers, a set of actions which
deprived the website of the ability to rely on the immunity
provided by 47 U.S.C. § 230.

Roommates at 1166. On the other hand, the Ninth Circuit
determined that the website was entitled to immunity with
respect to any claims arising from information set out in
the “Additional Comments” box, since the users had the
unlimited ability to determine the content of the material
that was posted in that location. As a result of the general
acceptance by other federal and state courts of the rubric
deemed appropriate in Roommates, the appellate cases
addressing immunity claims arising under 47 U.S.C. §
230 have analyzed the specific content alleged to be
unlawful rather than examining the entire website on a
more generic basis.

The analysis utilized in other decisions holding websites
liable despite the immunity provisions of 47 U.S.C. § 230
is similar to that deemed appropriate in Accusearch and
Roommates. For example, in Jones v. Dirty World Entm’t
Recordings, LLC, 840 F.Supp.2d 1033, 1037–38
(E.D.Ky.2012), the website operator was found to have
participated in the development of defamatory posts by
appending a “tagline” to the postings of others and adding
his own comments, actions “which a jury could certainly
interpret as adopting the preceding allegedly defamatory
comments.” In other words, once again, liability was
predicated upon the website’s decision to affirmatively
adopt or ensure the presentation of unlawful material. As
a result, we conclude that “ ‘[n]ear-unanimous case law
holds that Section 230(c) affords immunity to ICSs
against suits that seek to hold an ICS liable for third-party
content’ ” and that “courts consistently have *559 held
that [47 U.S.C.] § 230(c)(1) offers broad immunity for
ICSs to stimulate robust avenues of speech.” Collins v.
Purdue University, 703 F.Supp.2d 862, 877
(N.D.Ind.2010) (quoting Chicago Lawyers’ Comm., Civ.
Rights v. Craigslist, Inc., 461 F.Supp.2d 681, 689
(N.D.Ill.2006) (listing a large number of cases upholding
a finding of immunity pursuant to 47 U.S.C. § 230), aff’d,
519 F.3d 666 (7th Cir.2008)), partial summary judgment
granted on other grounds by Collins v. Purdue Univ.,
2011 WL 1107154, 2011 U.S. Dist. LEXIS 31013
(N.D.Ind. Mar. 23, 2011).

According to our research, there have been approximately
300 reported decisions addressing immunity claims
advanced under 47 U.S.C. § 230 in the lower federal and
state courts. All but a handful of these decisions find that
the website is entitled to immunity from liability. The
limited number of decisions which decline to find
immunity pursuant to 47 U.S.C. § 230 include
Roommates, which we have discussed above, and another
decision upon which the trial court placed particular
emphasis, FTC v. Accusearch, Inc., 570 F.3d 1187 (10th
Cir.2009).
In Accusearch, the defendant operated a website that
solicited requests to purchase the phone records of third
parties, with those records having been obtained through
the efforts of paid “researchers.” In determining that the
website was not entitled to immunity from liability
pursuant to 47 U.S.C. § 230 with respect to that material,
the United States Court of Appeals for the Tenth Circuit
held that a website “[wa]s ‘responsible’ for the
development of offensive content only if it in some way
specifically encourages development of what is offensive
about the content.” Accusearch at 1199.

[8]

The reported decisions construing the immunity
provisions of 47 U.S.C. § 230 have rejected a number of
efforts to expand the range of factual situations in which a
website is deprived of the immunity from liability
provided by that statutory provision. For example, in
Zeran, the plaintiff was the victim of a hoax in which

[T]he offending content was the
disclosed confidential information
... Accusearch was responsible for
the development of that content [.]
... Accusearch solicited requests for
such confidential information and
then paid researchers to obtain it....
Accusearch
knew
that
its
researchers were obtaining the
information through fraud or other
illegality.

an unidentified person posted a
message on an AOL bulletin board
advertising “Naughty Oklahoma T–
Shirts.” The posting described the
sale of shirts featuring offensive
and tasteless slogans related to the
April 19, 1995, bombing of the
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Alfred P. Murrah Federal Building
in Oklahoma City. Those interested
in purchasing the shirts were
instructed to call “Ken” at Zeran’s
home phone number[.] ... As a
result
of this
anonymously
perpetrated prank, Zeran received a
high volume of calls, comprised
primarily of angry and derogatory
messages, but also including death
threats.... [When a radio station
publicized the post,] Zeran was
inundated with death threats and
other violent calls from Oklahoma
City residents.

plaintiff’s claims that Google’s website had unlawfully
used plaintiff’s trademarked name “Styrotrim” as a
suggested keyword in Google’s “AdWords” program,
which allows advertisers to bid on the words that appear
as suggested search terms when a user began a search.
Although the plaintiff argued that, by providing the
keyword suggestion tool, Google became an “information
content provider,” the district court held that:
... Defendant does not provide the
content of the “Sponsored Link”
advertisements. It provides a space
and a service and thereafter charges
for its service. By suggesting
keywords to competing advertisers
Defendant merely helps third
parties to refine their content....
Defendant’s keyword suggestion
tool hardly amounts to the
participation
necessary
to
disqualify it of CDA immunity.
Rather it is a “neutral tool,” that
does nothing more than provide
options that advertisers could adopt
or reject at their discretion, thus
entitling the operator to immunity.

Zeran, 129 F.3d at 329. Mr. Zeran sued AOL, arguing
that it was liable for failing to remove the post after Zeran
had provided specific notice of the website’s defamatory
nature. On appeal, the Fourth Circuit upheld the website’s
immunity claim, stating that:
[Zeran] contends that interpreting
[47 U.S.C.] § 230 to impose
liability on service providers with
knowledge of defamatory content
on their services is consistent with
the statutory purposes[.] Zeran
fails, however, to understand the
practical implications of notice
liability in the interactive computer
service context.... Because the
probable effects of distributor
liability on the vigor of Internet
speech and on service provider
self-regulation are directly contrary
to § 230’s statutory purposes, we
will not assume that Congress
intended to leave liability upon
notice intact.

Jurin, 695 F.Supp.2d at 1123 (citing Goddard v. Google,
Inc., 640 F.Supp.2d 1193, 1197–98 (N.D.Cal.2009)).
*560 [9] Moreover, the fact that a website operates a
commercial business or makes a profit has no relevance to
the immunity determination. As one district court has
recently explained:
The complained-of actions taken by Backpage to
increase the revenues it derives from its website, e.g.,
touting its website as a “highly tuned marketing site”
and instructing posters of ads on how to best increase
the impact of those ads, do[ ] not defeat § 230
immunity. “[T]he fact that a website elicits online
content for profit is immaterial; the only relevant
inquiry is whether the interactive service provider
‘creates’ or ‘develops’ that content.” ... In the instant
case, to find Backpage to be not immune from suit
based on M.A.’s allegations about how it structured its
website in order to increase its profits would be to
create a for-profit exception to § 230’s broad grant of
immunity. This the Court may not do.

Zeran at 333. As a result, “[i]t is, by now, well established
that notice of the unlawful nature of the information
provided is not enough to make it the service provider’s
own speech.” Lycos, 478 F.3d at 420 (citing Zeran, 129
F.3d at 332–33) (other citation omitted).
Similarly, the decisions construing 47 U.S.C. § 230 have
generally held that, if the tools provided by a website may
be used to generate either lawful or unlawful content
depending on decisions made by the user, these tools are
“neutral” and do not implicate the website in the
development of unlawful content. Thus, in Jurin v.
Google, Inc., 695 F.Supp.2d 1117 (E.D.Cal.2010), the
district court held that Google was immune from

M.A. v. Vill. Voice, 809 F.Supp.2d 1041, 1050
(E.D.Mo.2011) (quoting Goddard v. Google, 2008 WL
5245490, at *1, 2008 U.S. Dist. LEXIS 101890, at *3
(N.D.Cal.2008), and citing Lycos, 478 F.3d at 420–21)
(stating that a website operator did not become an
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information content provider “merely because the
‘construct and operation’ of the web site might have some
influence on the content of the postings”) and Carafano,
339 F.3d at 1124 (stating that a questionnaire employed
by a dating service website to facilitate the creation of
profiles did not transform the website into an information
content provider since all content selection decisions were
made by posters and since no profile would have any
content in the absence of creative activity by the poster)
(other citation omitted).

district court rejected any contention that negligence
sufficed to overcome the immunity granted by 47 U.S.C.
§ 230, noting that “[a] claim against an online service
provider for negligently publishing harmful information
created by its users treats the defendant as the ‘publisher’
of that information.” (citing Chicago Lawyers’
Committee, 461 F.Supp.2d 681, and Barnes v. *561
Yahoo!, Inc., 570 F.3d 1096 (9th Cir.2009) (other citation
omitted)). As a result, the reported decisions construing
47 U.S.C. § 230 have treated the relevant statutory
language as creating a broad exemption from liability
even when the substantive facts underlying a plaintiff’s
claim are compelling. See, e.g., M.A., 809 F.Supp.2d 1041
(holding that immunity was available pursuant to 47
U.S.C. § 230 despite the fact that a minor was subjected
to sex trafficking as the result of ads placed on
defendant’s website) and Barnes, 570 F.3d at 1098
(holding that immunity was available pursuant to 47
U.S.C. § 230 based upon a website’s failure to remove
defamatory postings despite the fact that the “case stems
from a dangerous, cruel, and highly indecent use of the
internet for the apparent purpose of revenge”).

[10]

Similarly, the fact that a website acted in such a
manner as to encourage the publication of unlawful
material does not preclude a finding of immunity pursuant
to 47 U.S.C. § 230. For example, in Ascentive, LLC v.
Opinion Corp., 2011 WL 6181452, 2011 U.S. Dist.
LEXIS 143081 (E.D.N.Y. Dec. 13, 2011), the plaintiff
claimed that “[the defendant] acted as an ‘information
content provider’ by, among other things, (1) encouraging
negative complaints; (2) inviting consumers to post public
complaints on its website; (3) displaying those negative
postings as prominently as possible ...; and (4) increasing
the prominence of [the defendant’s] webpages by various
allegedly improper means, including by using plaintiffs’
[trade]marks.” Ascentive, 2011 WL 6181452, at *20,
2011 U.S. Dist. LEXIS 143081, at *69. In rejecting this
contention, the district court held that:

[11]

Thus, after carefully reviewing decisions such as
Roommates and Accusearch, in which websites were
deprived of the opportunity to claim immunity under 47
U.S.C. § 230, we conclude that:
Those cases ... are easily distinguishable [from the
present case]. In Roommates.com, the non-parties
providing the data were required to post actionable
material to the defendant website as a condition of use,
and the website’s “work in developing the
discriminatory questions, discriminatory answers and
discriminatory search mechanism [was] directly related
to the alleged illegality of the site.” ... This case also
differs considerably from Accusearch Inc., where the
defendant website paid researchers to obtain
information for the site to disseminate that “would
almost inevitably require [the researcher] to violate the
Telecommunications Act or to circumvent it by fraud
or theft.” There is no comparable allegation against
[Defendant].

[T]here is simply “no authority for the proposition that
[encouraging the publication of defamatory content]
makes the website operator responsible, in whole or in
part, for the ‘creation or development’ of every post on
the site.... Unless Congress amends the [CDA], it is
legally (although perhaps not ethically) beside the point
whether defendants refuse to remove the material, or
how they might use it to their advantage.”
Ascentive, 2011 WL 6181452, at *20, 2011 U.S. Dist.
LEXIS 143081, at *69. (quoting Global Royalties, Ltd. v.
Xcentric Ventures, LLC, 544 F.Supp.2d 929, 933
(D.Ariz.2008)) (holding that “ripoffreport.com” was not
an information content provider even though the
defendants allegedly encouraged defamatory reviews by
others for their own financial benefit).

Shiamili v. Real Estate Group of New York, 17 N.Y.3d
281, 292, 929 N.Y.S.2d 19, 952 N.E.2d 1011, 1019
(2011) (quoting Roommates, 521 F.3d at 1172 and
Accusearch Inc., 570 F.3d at 1191–92). For that reason,
we further conclude that, in order to lose the benefit of the
exemption from liability granted by 47 U.S.C. § 230
based upon content actually posted by third parties, an
analysis of the results reached in persuasive decisions
from other jurisdictions establishes that, in order to
“materially contribute” to the creation of unlawful
material, a website must effectively control the content

Finally, the decisions construing 47 U.S.C. § 230 have
declined invitations to exempt the “negligent publishing”
of offensive or unlawful content from the protections
afforded by 47 U.S.C. § 230. For example, in Dart v.
Craigslist, Inc., 665 F.Supp.2d 961, 967–68
(N.D.Ill.2009), the plaintiff, who served as the Sheriff of
Cook County, sued Craigslist on the basis of allegations
that the website’s adult section constituted a public
nuisance. After noting that “Sheriff Dart’s complaint
could be construed to allege ‘negligent publishing,’ ” the

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

51

51

Hill v. StubHub, Inc., 727 S.E.2d 550 (2012)

posted by those third parties or take other actions which
essentially ensure the creation of unlawful material.
Although the record might support a determination that
Defendant encouraged the posting of “market-based”
prices on its website or was cognizant of the risk that
tickets sold on its website would be priced in excess of
face value, such evidence does not suffice to support a
conclusion that Defendant’s website essentially ensured
that unlawful content would be posted.

In the course of adopting this erroneous “entire website”
approach, the trial court discussed the features that
Defendant made available to ticket sellers who sold large
numbers of tickets and addressed the impact that actions
taken by such “large sellers” might have on ticket prices.
However, the undisputed record evidence establishes that
Mr. Holohan was not a “large seller,” so those features
had no impact on the generation of the allegedly unlawful
content. Similarly, the trial court discussed contracts
between Defendant and musical performers despite the
fact that such agreements had nothing to do with the
present transaction. As a result, this aspect of the trial
court’s reasoning simply had no bearing on the required
immunity analysis.

3. Analysis of Trial Court’s Order
[12]

Although the trial court concluded that Defendant was
“in total control of the transaction” and stated that “[t]he
only thing [that Defendant] does not do is enter the actual
price or make the final price decision for most sellers,”
the undisputed evidence establishes that Mr. Holohan was
the owner of the Hannah Montana tickets that Ms. Hill
purchased and that Mr. Holohan, rather than Defendant,
set the price of the tickets. The trial court did not
determine, and the record does not indicate, that
Defendant priced the tickets, directed or required Mr.
Holohan to charge a particular ticket price, or acted as Mr.
Holohan’s agent in making that determination. As a
result, we conclude, consistently with the undisputed
evidence and the language of the trial court’s order, that
Defendant was not “responsible, in whole or in part,” for
creating or developing the content at issue here, which is
the price at which Mr. Holohan sold his tickets, and, for
that reason, that Defendant is immune from liability
pursuant to 47 U.S.C. § 230 as the result of claims based
upon that particular content.

The trial court also predicated its determination that
Defendant was not entitled to take advantage of the
immunity made available by 47 U.S.C. § 230 based, at
least in part, upon the nature of the various customer
service features that were made available through
Defendant’s website. According to the trial court,
Defendant “controlled” the transaction by acting as an
intermediary between buyer and seller. In addition, the
trial court noted that Defendant offered both buyers and
sellers certain guarantees and assumed responsibility for
handling the mechanics required to complete the
transaction. The extent to which the features made
available by Defendant are worth the fee that Defendant
charges for its services is a decision which must be made
by each individual buyer and seller. However, none of
these features had any impact on the extent to which Mr.
Holohan had complete control over the price at which he
chose to resell the Hannah Montana tickets at issue here,
rendering those features irrelevant for purposes of
determining the extent to which Defendant was entitled to
immunity pursuant to 47 U.S.C. § 230.

A careful review of the trial court’s order reflects that,
instead of focusing upon the specific content at issue in
this case, the trial court determined that Defendant’s
website, considered as a whole, was not entitled to
immunity from liability pursuant to 47 U.S.C. § 230. As
part of this process, the trial court placed considerable
emphasis on certain business practices in which
Defendant *562 engaged and certain features of
Defendant’s website that the trial court believed to
encourage the reselling of tickets at a price substantially
above face value. Reduced to its essence, the trial court’s
analysis rests upon the belief that, since Defendant’s
“business model” and various features of Defendant’s
website tended to provide incentives for the selling of
tickets at a price above face value, the website, viewed in
its entirety, was not immune from liability pursuant to 47
U.S.C. § 230. We conclude, however, that the trial court’s
“entire website” approach was fatally flawed in a number
of respects.

In addition, the trial court discussed the pricing tools
available to users of Defendant’s website and suggested
that these tools encouraged sellers to price tickets
unlawfully. A number of the tools mentioned in the trial
court’s order were only available to large volume sellers,
such as assistance in uploading tickets in bulk or
calculating the desired price, and had no bearing on Mr.
Holohan’s pricing decisions for that reason. However,
certain other features upon which the trial court relied
were more widely available, such as the information that
Defendant provided to sellers concerning the prices at
which tickets to the same event had been sold by others.
The pricing feature in question is, however, a
prototypically “neutral tool,” since that feature merely
provided additional information to sellers without
suggesting, much less requiring, that they should adjust
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deciding the present case.4

the prices that they were charging for certain tickets. As a
result, none of these aspects of the trial court’s factual
analysis operated to deprive Defendant of the immunity
established by 47 U.S.C. § 230.

Finally, the trial court discussed a hypothetical situation
in reaching its decision that we believe to be readily
distinguishable from the facts of this case. In its order, the
trial court stated that, “if a StubHub employee offered to
sell another person’s tickets to the ACC Tournament at
scalper’s prices in front of the coliseum, that employee
would have violated the statute even though they did not
set the price for the owner.” However, unlike the situation
posited in the trial court’s hypothetical, the present record
contains no indication that Defendant acted as Mr.
Holohan’s agent in setting the challenged ticket price.
Instead, the undisputed evidence establishes that
Defendant simply functioned as a broker, effectively
putting a buyer and a seller into contact with each other in
order to facilitate a sale at a price established by the seller.
As a result, for all of these reasons, we conclude that
Defendant was entitled to claim the benefit of the
immunity created by 47 U.S.C. § 230 and that this
immunity operates to bar Plaintiffs’ individual claim
stemming from the price at which Ms. Hill purchased
tickets to the Hannah Montana concert.

[13]

Aside from its reliance upon information that did not
bear upon the price that Mr. Holohan charged Ms. Hill for
tickets to the Hannah Montana concert, the trial court’s
decision rests upon certain legal conclusions that are
inconsistent with the decisions reached by other courts
whose reasoning we find persuasive. For example, the
trial court stated that “[c]onscious disregard by an internet
service provider of known and persistent violations of law
by content providers may impact the courts’
determinations of the service provider’s claim to
immunity, especially where the ISP profits from the
violations,” and that the use of Defendant’s “website to
scalp tickets in violation of North Carolina law was a
predictable consequence of [Defendant’s] business
model.” As we have already demonstrated, however, the
prevailing tendency among decisions construing *563 the
relevant statutory language is to hold that the immunity
provided by 47 U.S.C. § 230 is (1) not defeated by
evidence tending to show that the website had notice of
the unlawful posting; (2) not affected by the fact that a
website attempts to earn a profit; and (3) not subject to
any liability on the basis of “reasonable foreseeability” or
“willful blindness” analysis. Thus, the fact that Defendant
may have been on notice that its website could be used to
make unlawful sales and that certain of Defendant’s
practices may have provided incentives for the
overpricing of certain tickets does not support a decision
stripping Defendant of its immunity under 47 U.S.C. §
230.

4. Fees Charged by Defendant
[14]

In addition, the trial court concluded that Defendant
was liable to Plaintiffs for violating N.C. Gen.Stat. § 14–
344 based upon the fees that Defendant charged buyers
such as Ms. Hill. Although Plaintiffs argue that Defendant
should be held liable for collecting excessive fees as
either the seller of the tickets or as the seller’s agent, we
conclude that the record does not establish that Defendant
possessed either seller or agent status and cannot, for that
reason, be held liable to Plaintiffs on fee-related grounds.

In its order, the trial court also placed considerable
reliance upon NPS, LLC v. StubHub, Inc., 2009 WL
995483, 2009 Mass.Super. LEXIS 97 (2009), a decision
rendered by a trial court judge in Massachusetts. In NPS,
the trial court denied Defendant’s motion for summary
judgment directed toward the plaintiff’s intentional
interference with advantageous relations claim. In that
case, although denying that it had acted on the basis of an
improper motive, the defendant “essentially concede[d]”
that it had knowingly induced season ticket holders to
breach their contract with the plaintiff, a professional
football team. Aside from the fact that the evidentiary and
procedural context present in NPS is substantially
different from that before the Court in this case, we
simply do not find the reasoning employed by NPS
persuasive, believe that it is inconsistent with the
decisions concluding that knowledge of unlawful content
does not strip a website of the immunity from liability
granted under 47 U.S.C. § 230, and decline to follow it in

According to the version of N.C. Gen.Stat. § 14–344
applicable to this case, a person or entity is “allowed to
add a reasonable service fee to the face value of the
tickets sold” that “may not exceed three dollars ($3.00)
for each ticket,” with any person or entity “sell[ing] or
offer[ing] to sell a ticket for a price greater than” the
permissible price subject to a criminal sanction. The plain
language of N.C. Gen.Stat. § 14–344 imposes liability
upon either the seller or, presumably, the seller’s agents.5
As we have *564 already indicated, the undisputed record
evidence shows that Mr. Holohan sold the tickets in
question, that Defendant provided an independent
brokerage function rather than acting as Mr. Holohan’s
agent, and that the fees that Defendant charged related to
its own services rather than services provided by Mr.
Holohan. As a matter of fact, the user agreement to which
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Mr. Holohan agreed as a prerequisite for selling tickets on
Defendant’s website specifically states that “no agency,
partnership, joint venture, employer-employee or
franchisor-franchisee relationship is intended or created
by this Agreement.” As a result, we conclude that the
undisputed evidence establishes that Defendant was
neither a ticket seller nor the ticket seller’s agent; that the
fees that Defendant charges are not, for that reason,
subject to the strictures of N.C. Gen.Stat. § 14–344; and
that the trial court erred by making a contrary
determination in the course of granting summary
judgment in favor of Plaintiffs.

of the fact that Plaintiff’s unfair and deceptive trade
practices claim hinged upon determinations that
Defendant was not entitled to immunity pursuant to 47
U.S.C. § 230 and that Defendant charged fees in excess of
those authorized by N.C. Gen.Stat. § 14–344, we further
conclude that the trial court erred by granting summary
judgment in favor of Plaintiffs with respect to their
individual claims in reliance upon N.C. Gen.Stat. § 75–
1.1 and that the trial court should, instead, have granted
summary judgment in favor of Defendant with respect to
those claims. As a result, the trial court’s order should be,
and hereby is, reversed and this case should be, and
hereby is, remanded to Guilford County Superior Court
for further proceedings not inconsistent with this opinion.
REVERSED.

III. Conclusion
Thus, for the reasons set forth above, we conclude that,
under 47 U.S.C. § 230, Defendant is entitled to immunity
from Plaintiffs’ claim stemming from the sale of tickets to
the Hannah Montana concert at a price in excess of face
value and that the fees that Defendant charges for its
services did not violate N.C. Gen.Stat. § 14–344. In view

Judges BEASLEY and THIGPEN concur.

Footnotes
1

In addition, Defendant provided notice that ticket scalping is illegal in North Carolina and reminded potential buyers that the price
of tickets sold through its website might exceed face value. However, Defendant also instructed potential sellers not to show the
face value of the tickets that they were attempting to resell.

2

After Plaintiffs initiated the present case, the General Assembly amended N.C. Gen.Stat. § 14–344 and added N.C. Gen.Stat. § 14–
344.1 to exempt internet ticket sales accompanied by a ticket assurance guarantee from the strictures otherwise established by that
statutory provision.

3

The exceptions to this general rule, which apply to situations such as provision of emergency services, billing for
telecommunications services, and emergency situations involving a risk of death, would not be likely to stimulate an inquiry from a
private person.

4

Similarly, the decision of the United States Court of Appeals for the Seventh Circuit in City of Chicago v. StubHub!, Inc., 624 F.3d
363 (7th Cir.2010), has no real bearing upon the proper resolution of this case given that the issue before the Seventh Circuit in that
case was the extent, if any, to which Defendant was required to remit certain taxes rather than the extent, if any, to which
Defendant was liable for allegedly unlawful third party content.

5

Although Plaintiffs argue that the reference to “[a]ny person, firm or corporation” in that portion of N.C. Gen.Stat. § 14–344
authorizing the assessment of service charges demonstrates that the reach of the relevant statutory provision extends beyond sellers
and their agents, we do not believe that the language in question can be read in that manner given that N.C. Gen.Stat. § 14–344
only sanctions the assessment of fees associated with the sale or resale of tickets.
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Article III standing, plaintiff must establish that
he or she has suffered injury in fact that is
concrete and particularized and actual or
imminent, not conjectural or hypothetical; that
there is causal connection between injury and
conduct complained of; and that it is likely, as
opposed to merely speculative, that injury will
be redressed by favorable decision. U.S.C.A.
Const. Art. 3, § 2, cl. 1.

809 F.Supp.2d 1041
United States District Court,
E.D. Missouri,
Eastern Division.
M.A., a minor, by and through her Natural Mother
and Next Friend, P.K., Plaintiff,
v.
VILLAGE VOICE MEDIA HOLDINGS, LLC.,
d/b/a backpage.com, and Backpage.Com, LLC,
Defendants.
Case No. 4:10cv1740 TCM. | Aug. 15, 2011.
[2]

Synopsis
Background: Victim of child sex trafficker brought
action alleging that operator of online classified
marketing advertisement website aided and abetted crimes
against her and violated her primary rights under Optional
Protocol to the Convention on the Rights of the Child on
the Sale of Children, Child Prostitution and Child
Pornography. Operator moved to dismiss.

Operation of website, without more, does not
defeat immunity under Communications
Decency Act (CDA). Communications Decency
Act of 1996, § 509, 47 U.S.C.A. § 230.

Holdings: The District Court, Thomas C. Mummert, III,
United States Magistrate Judge, held that:

[3]

[1]

operator’s use of search engine did not abrogate its
immunity under Communications Decency Act (CDA);

[2]

operator was entitled to CDA immunity;

[3]

operator did not aid and abet sex trafficking; and

[4]

Protocol did not override CDA immunity.

Telecommunications
Persons and entities liable; immunity

Telecommunications
Persons and entities liable; immunity
Online classified marketing advertisement
website operator’s use of search engine to allow
keyword searches of postings in its adult
categories did not abrogate its immunity under
Communications
Decency
Act
(CDA).
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.

Motion granted.

[4]

West Headnotes (14)
[1]

Telecommunications
Persons and entities liable; immunity
Online classified marketing advertisement
website operator was entitled to immunity under
Communications Decency Act (CDA) from
liability to victim of child sex trafficker arising
from trafficker’s placement of advertisements
promising sex for money under “erotic services”
section of website’s classifieds, even if operator

Federal Civil Procedure
In general; injury or interest
Federal Civil Procedure
Causation; redressability
To satisfy irreducible constitutional minimum of
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created categories in order to increase its profits,
and was aware of prior cases of minors being
sexually trafficked on its website, where
trafficker created advertisements’ content and
selected which categories they would appear in.
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.

under Communications Decency Act (CDA)
from liability pursuant to statute permitting
imposition of civil liability for aiding and
abetting sex trafficking of minor, even though
individual who trafficked minor used “erotic
services” section of website’s classifieds to
solicit customers. 18 U.S.C.A. §§ 2, 2255;
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.

1 Cases that cite this headnote

1 Cases that cite this headnote
[5]

Telecommunications
Persons and entities liable; immunity

[8]

Interactive
computer
service
providers’
immunity under Communications Decency Act
(CDA) applies even after notice of potentially
unlawful nature of third-party content.
Communications Decency Act of 1996, § 509,
47 U.S.C.A. § 230.

[6]

Online classified marketing advertisement
website operator lacked specific intent to
facilitate minor’s sexual exploitation, and thus
was not precluded from asserting immunity
under Communications Decency Act (CDA)
from liability pursuant to statute permitting civil
actions by victims against entities that profited
from crime, even though individual who
trafficked minor used “erotic services” section
of website’s classifieds to solicit customers. 18
U.S.C.A. § 1595; Communications Decency Act
of 1996, § 509, 47 U.S.C.A. § 230.

Criminal Law
Aiding, abetting, or other participation in
offense
To establish aiding and abetting liability,
government must prove that defendant
associated himself with and participated in
unlawful venture in way that shows he wished to
bring it about, and that he acted to make venture
succeed. 18 U.S.C.A. § 2.
[9]

[7]

Treaties
Self-executing provisions
Treaty is equivalent to act of legislators, and
hence self-executing, when it operates of itself
without aid of any legislative provision.

Criminal Law
Civil liabilities to persons injured; reparation
Infants
Health, Safety, and Morals
Telecommunications
Persons and entities liable; immunity
Online
website
facilitate
was not

Criminal Law
Civil liabilities to persons injured; reparation
Infants
Health, Safety, and Morals
Telecommunications
Persons and entities liable; immunity

classified marketing advertisement
operator lacked specific intent to
minor’s sexual exploitation, and thus
precluded from asserting immunity

[10]

Treaties
Self-executing provisions
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While treaties may comprise international
commitments, they are not domestic law unless
Congress has either enacted implementing
statutes or treaty itself conveys intention that it
be self-executing and is ratified on these terms.

providers from liability based on information
provided by another information content
provider. Communications Decency Act of
1996, § 509, 47 U.S.C.A. § 230.
2 Cases that cite this headnote

[14]
[11]

Treaties
Self-executing provisions
Treaties
Performance and enforcement of provisions

Administrative Law and Procedure
Jurisdiction
Federal Courts
Particular cases and questions
Administrative Procedure Act (APA) is not
independent jurisdictional provision, but is
procedural statute that merely provides
framework for judicial review of agency action.
5 U.S.C.A. § 701 et seq.

Even when treaties are self-executing in sense
that they create federal law, background
presumption is that international agreements,
even those directly benefiting private persons,
generally do not create private rights or provide
for private cause of action in domestic courts.

Attorneys and Law Firms
[12]

Treaties
Performance and enforcement of provisions

*1043 Robert H. Pedroli, Jr., Pedroli and Gauthier,
Clayton, MO, for Plaintiff.

For non-self-executing treaty, any private claim
must be based on violation of domestic law
implementing provisions of that treaty.

Mark Sableman, Michael L. Nepple, Thompson Coburn,
LLP, St. Louis, MO, for Defendants.
Opinion

MEMORANDUM AND ORDER
[13]

THOMAS C. MUMMERT, III, United States Magistrate
Judge.

Telecommunications
Persons and entities liable; immunity
Treaties
Operation as to laws inconsistent with or
repugnant to treaty provisions
Treaties
Self-executing provisions

This is a two-count civil action having its genesis in the
horrific victimization of M.A. by Latasha Jewell
McFarland.1 M.A. seeks to hold defendants Village Voice
Media Holdings, LLC, and Backpage.com, LLC
(hereinafter collectively referred to as Backpage) liable
for this victimization. Backpage moves to dismiss the
amended complaint.

Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography was
not self-executing, and thus did not create
primary rights that took precedent over
provision of Communications Decency Act
(CDA) immunizing interactive computer service

Background
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McFarland was indicted in May 2010 for violations of 18
U.S.C. § 1591(b)(2) (prohibiting sex trafficking of
children), 18 U.S.C. § 1952(a)(3) (prohibiting the use of
interstate commerce to “promote, manage, establish, carry
on, or facilitate the promotion, management,
establishment, or carrying on, of any unlawful activity”),
and 18 U.S.C. § 2422(b) (prohibiting the use of interstate
commerce to “knowingly persuade [ ], induce[ ], entice[ ],
or coerce[ ] any individual who has not attained the age of
18 years, to engage in prostitution....”). See United States
v. McFarland, No. 4:10cr0266 SNLJ (E.D.Mo. May 12,
2010). Four months later, she pled guilty to one of the
three counts; specifically, to the count alleging a violation
of § 1952(a)(3). Id. Her sentence includes a restitution
requirement of $16,830.18 plus additional costs,
“including future counseling costs of victim.” Id.

transsexuals, strippers, body rubs, domination and
fetish, and adult jobs....
9. [Backpage is an] Information Content Provider[ ]
within 47 U.S.C. 230 in that [Backpage was]
responsible in part for the development and/or creation
of information provided through the internet or other
internet computer service in that: [Backpage’s] website
also has a search engine to allow focused searches by
keywords of the postings; [Backpage] developed the
value and impact of the posted ad alleged herein by
creating the highly viewed website, wherein
[Backpage] advertised that there are billions of page
views of their ads per week and the website is a highly
tuned marketing site with search tools, adult sex
focused categories, and directions and features offered
regarding how to increase the impact of your ad for a
fee; [Backpage] offer[s] special ad placement for a fee;
[Backpage] offer[s] automatic reposting to a top spot
for a fee; [Backpage] offer[s] knowledge regarding
how to post ads and pay anonymously; [Backpage]
advertise[s] its website to increase page views of the
ads; [Backpage] remove[s] spam from its website to
increase page views of placed ad; [Backpage] offer[s]
commissions to customers for referrals of other
customers; and [Backpage] enable[s] viewers and
posters to search and review popular searches;
[Backpage has] posting rules and limitations which aid
in the sight veiling of illegal sex services ads to create
the veil of legality.

Shortly after McFarland pled guilty, M.A. filed this
action. In Count I, she seeks to hold Backpage liable
under 18 U.S.C. § 2255.2 Because the question before the
Court must be answered by an examination of the
amended complaint, portions of that complaint are set
forth below. The allegations focusing on the injury to
M.A. are as follows.
That in 2009 and 2010 Plaintiff M.A., a minor, while
being a fourteen year old runaway child, was being
sexually trafficked by Latasha Jewell McFarland, an
adult, who has pled guilty to criminal charges and has
been sentenced relating to the allegations herein and
has admitted to the following facts in open court which
are stated as facts hereinafter; she photographed minor
M.A. displaying private body parts in sexual
pornographic poses; she posted this child pornography
on
[Backpage’s]
website,
backpage.com
in
advertisements seeking payment for sex; she paid
backpage.com for these sex ad postings; she reposted
*1044 ads; she transported minor M.A. for the purposes
of multiple sexual liaisons for money with adult male
customers obtained through [Backpage’s] website; she
collected money for minor M.A.’s sexual services from
these customers; and she purchased goods to facilitate
these sexual services.
(Am. Compl. ¶ 10.)
Anticipating Backpage’s defense of immunity under the
Communications Decency Act (CDA), 47 U.S.C. § 230,
M.A. describes Backpage as follows.

....
11. In 2009 and 2010, [Backpage] posted many
advertisements which included explicit nude
photographs of Plaintiff, M.A., a minor, advertising her
services as an escort for sex on backpage.com and
received fees for each posting.
12. That [Backpage] had knowledge that: explicit
sexual pornographic photographs were being posted on
its website; that postings on their website were
advertisements for prostitution; that numerous minors
were included in these postings for prostitution on its
website; that sex trafficking of minors is prolific in the
United States of America; that the internet, including
their website, was used for advertisements for illegal
sexual contact with minors; that on numerous prior
occasions [Backpage was] made aware of minors being
trafficked on their website; that according to
[Backpage], on five prior occasions [Backpage]
responded to subpoenas involving the trafficking of
minors on backpage.com and this does not include
other cases involving minors of which [Backpage is]
aware wherein [Backpage] cooperated with authorities

8. [A]t all relevant times herein [Backpage] operated an
online classified marketing advertisement website in
interstate commerce that allows the public to post for a
fee, classified advertising for goods and services
including categorized advertising for escorts under the
adult section which also includes categories for
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without subpoenas.

‘give the defendant fair notice of what the ... claim is and
the grounds upon which it rests.’ ” Twombly, 550 U.S. at
555, 127 S.Ct. 1955 (quoting first Fed.R.Civ.P. 8(a)(2)
and then Conley v. Gibson, 355 U.S. 41, 47, 78 S.Ct. 99, 2
L.Ed.2d 80 (1957)) (alteration in original); see also
Gregory v. Dillard’s Inc., 565 F.3d 464, 473 (8th
Cir.2009) (en banc). Although detailed factual allegations
are not necessary, a complaint that contains only “labels
and conclusions, and a formulaic recitation of the
elements of a cause of *1046 action will not do.”
Twombly, 550 U.S. at 555, 127 S.Ct. 1955; accord Iqbal,
129 S.Ct. at 1949. The complaint must set forth “enough
facts to state a claim to relief that is plausible on its face.”
Twombly, 550 U.S. at 570, 127 S.Ct. 1955; accord Iqbal,
129 S.Ct. at 1949; Brown v. Medtronic, Inc., 628 F.3d
451, 459 (8th Cir.2010); Braden v. Wal–Mart Stores, Inc.,
588 F.3d 585, 594 (8th Cir.2009). “A claim has facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Iqbal, 129
S.Ct. at 1949. If the claims are only conceivable, not
plausible, the complaint must be dismissed. Twombly, 550
U.S. at 570, 127 S.Ct. 1955; accord Iqbal, 129 S.Ct. at
1950. Also, in considering a Rule 12(b)(6) motion, “the
complaint should be read as a whole, not parsed piece by
piece to determine whether each allegation, in isolation, is
plausible.” Braden, 588 F.3d at 594. The issue in
considering such a motion is not whether the plaintiff will
ultimately prevail, but whether the plaintiff is entitled to
present evidence in support of the claim. See Neitzke v.
Williams, 490 U.S. 319, 327, 109 S.Ct. 1827, 104 L.Ed.2d
338 (1989).

13. By posting explicit nude photographs of Plaintiff,
M.A., a minor, in an *1045 advertisement which
advertised her services as an escort for sex on
backpage.com, [Backpage] facilitated child sex
trafficking and aided and abetted McFarland in
violating each criminal statute and United States Treaty
Optional Protocol herein alleged, in that: [Backpage]
had a strong suspicion that the aforementioned crimes
were being committed yet was so indifferent that [it]
failed to investigate for fear of what it would learn;
[Backpage] had a desire that these posters
accomplished their nefarious illegal prostitution
activities so that the posters would return to the website
and pay for more posting; and [Backpage] continued to
maintain their website so as to participate in these
illegal transactions....
(Am. Compl. ¶ 8–9, 11–13.)
Also in anticipation of Backpage’s § 230 defense, M.A.
alleges that there is no immunity because Backpage (a)
has aided and abetted crimes against her, in violation of
the statutes listed in § 2255, see note 2, supra, and (b) has
violated her primary rights under the Optional Protocol to
the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography. (Id. ¶
15–[18].3)
In Count II of her amended complaint, M.A. seeks to hold
Backpage liable under 18 U.S.C. § 15954 for the conduct
alleged in Count I.

Standing. Before addressing the merits of the parties’
competing positions, the Court finds it necessary to define
the injury at issue. M.A. describes that injury in her
amended complaint as being photographed by McFarland
in pornographic poses, having those photographs posted5
on Backpage’s website6 and used to advertise her for sex,
and being transported and subjected to sexual liaisons
with adult males who responded to the advertisements.
(Am. Compl. ¶¶ 10, [26].) In her memorandum in
opposition to the motion to dismiss, however, M.A.
argues that she is not suing Backpage for the content of
the postings7 by McFarland but for the creation and
maintenance of a particular website. (Pl. Mem. at 3–4.)

As anticipated, Backpage moves to dismiss under Federal
Rule of Civil Procedure 12(b)(6) for failure to state a
claim. The specific arguments and the opposition thereto
are discussed below.

Discussion
Standard of Review. When ruling on a Rule 12(b)(6)
motion to dismiss for failure to state a claim, the Court
must take as true the alleged facts and determine whether
they are sufficient to raise more than a speculative right to
relief. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555–56,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). The Court does
not, however, accept as true any allegation that is a legal
conclusion. Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct.
1937, 1949–50, 173 L.Ed.2d 868 (2009). The complaint
must include “ ‘a short and plain statement of the claim
showing that the pleader is entitled to relief,’ in order to

[1]

“ ‘Under Article III of the United States Constitution,
federal courts may only adjudicate actual cases or
controversies.’ ” Constitution Party of S.D. v. Nelson, 639
F.3d 417, 420 (8th Cir.2011) (quoting Pucket v. Hot
Springs Sch. Dist. No. 23–2, 526 F.3d 1151, 1157 (8th
Cir.2008)). “To satisfy the ‘irreducible constitutional
minimum’ of Article III standing, a plaintiff must
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establish that he or she has suffered an ‘injury in fact’ that
is ‘concrete and particularized’ and ‘actual or imminent,
not conjectural or hypothetical’; that there is ‘a causal
connection between the injury and the conduct
complained of’; and that it is ‘likely, as opposed to merely
speculative, that the injury will be redressed by a
favorable decision.’ ” Id. (quoting Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560–61, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992)); accord Sierra Club v. Kimbell, 623
F.3d 549, 556 (8th Cir.2010).

myriad avenues for intellectual activity.
(4) The Internet and other interactive computer services
have flourished, to the benefit of all Americans, with a
minimum of government regulation.
(5) Increasingly Americans are relying on interactive
media for a variety of political, educational, cultural,
and entertainment services.

The actual injury suffered by M.A. is, as she describes it,
her victimization by McFarland. See Pucket, 526 F.3d at
1157 *1047 (explaining that the injury required for
standing be “concrete, not conjectural or hypothetical”)
(internal quotations omitted). That injury has its origins,
according to the amended complaint, in the postings of
the advertisements by McFarland. Absent the content of
those postings, M.A. would lack the injury in fact
required for Article III standing. The means used to
accomplish that injury is the posting of advertisements of
Backpage’s website. Whether she has a cause of action
against Backpage is addressed below, but is a separate
concept from that of Article III standing. See Braden, 588
F.3d at 591. “[A] plaintiff may be able to assert causes of
action which are based on conduct that harmed [her], but
which sweep more broadly than the injury [s]he
personally suffered.” Id. at 592.

(b) Policy
It is the policy of the United States—
(1) to promote the continued development of the
Internet and other interactive computer services and
other interactive media;
(2) to preserve the vibrant and competitive free market
that presently exists for the Internet and other
interactive computer services, unfettered by Federal or
State regulation;
(3) to encourage the development of technologies
which maximize user control over what information is
received by individuals, families, and schools who use
the Internet and other interactive computer services;
(4) to remove disincentives for the development and
utilization of blocking and filtering technologies that
empower parents to restrict their children’s access to
objectionable or inappropriate online material; and

Thus, the content of the posted advertisements is not, as
M.A. urges, irrelevant to the question of § 230 immunity.
Section 230 Immunity. Leaving no doubt about the
impetus behind § 230’s immunity, Congress set forth its
findings and policy in the statute itself.

(5) to ensure vigorous enforcement of Federal criminal
laws to deter and punish trafficking in obscenity,
stalking, and harassment by means of computer.
47 U.S.C. § 230(a) and (b). Thus, “[a]s a matter of policy,
‘Congress decided not to treat providers of interactive
computer services like other information providers such
as newspapers, magazines or television and radio stations,
all of which may be held liable for publishing obscene or
defamatory material written or prepared by others.’ ”
*1048 Batzel v. Smith, 333 F.3d 1018, 1026 (9th
Cir.2003) (quoting Blumenthal v. Drudge, 992 F.Supp.
44, 49 (D.D.C.1998)).

(a) Findings
The Congress finds the following:
(1) The rapidly developing array of Internet and other
interactive computer services available to individual
Americans represent an extraordinary advance in the
availability of educational and informational resources
to our citizens.
(2) These services offer users a great degree of control
over the information that they receive, as well as the
potential for even greater control in the future as
technology develops.

Section 230 defines an “interactive computer service” as
“any information service, system, or access software
provider that provides or enables computer access by
multiple users to a computer server, including specifically
a service or system that provides access to the Internet....”
47 U.S.C. § 230(f)(2). An “information content provider”
is “any person or entity that is responsible, in whole or in
part, for the creation or development of information

(3) The Internet and other interactive computer services
offer a forum for a true diversity of political discourse,
unique opportunities for cultural development, and
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provided through the Internet or any other interactive
computer service.” 47 U.S.C. § 230(f)(3). Additionally,
“[n]o provider or user of an interactive computer service
shall be treated as the publisher or speaker of any
information provided by another information content
provider.” 47 U.S.C. § 230(c)(1). “Read together, these
[last two] provisions bar [a] plaintiff[ ] from holding ISPs
[internet service providers] legally responsible for
information that third parties created and developed.”
Johnson v. Arden, 614 F.3d 785, 791 (8th Cir.2010). “
‘Congress thus established a general rule that providers of
interactive computer services are liable only for speech
that is properly attributable to them.’ ” Id. (quoting Nemet
Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 F.3d
250, 254 (4th Cir.2009)). Consequently, “ ‘[t]he majority
of federal circuits have interpreted [§ 230] to establish
broad federal immunity to any cause of action that would
make service providers liable for information originating
with a third-party user of the service.’ ” Id. (quoting
Almeida v. Amazon.com, Inc., 456 F.3d 1316, 1321 (11th
Cir.2006)); accord Perfect 10, Inc. v. CCBill LLC, 488
F.3d 1102, 1118 (9th Cir.2007). See also Doe v. MySpace,
Inc., 528 F.3d 413, 418 (5th Cir.2008) (“Courts have
construed the immunity provisions in § 230 broadly in all
cases arising from the publication of user-generated
content.”).

1162 n. 6. “A web site ... ‘enables computer access by
multiple users to a computer server,’ namely the server
that hosts the web site.” Universal Commc’n Sys., Inc. v.
Lycos, Inc., 478 F.3d 413, 419 (1st Cir.2007) (quoting 47
U.S.C. § 230(f)(2)). See also Faegre & Benson, LLP v.
Purdy, 367 F.Supp.2d 1238, 1249 (D.Minn.2005)
(operator of website on which Internet users could post
comments was ISP); accord Gregerson v. Vilana Fin.,
Inc., 2008 WL 451060, *9 (D.Minn. Feb. 15, 2008);
Whitney Info. Network, Inc. v. Xcentric Ventures, *1049
LLC, 2008 WL 450095, *8 n. 22 (M.D.Fla. Feb. 15,
2008). Backpage’s operation of a website, without more,
does not defeat § 230 immunity.
[3]

Nor does Backpage’s use of a search engine to allow
keyword searches of postings in its adult categories
abrogate that immunity. “A key word is a search term that
a user types into a search engine to locate websites or
other content online.” E–Commerce at Glossary 29–30.
“A search engine allows users to find information by
entering a search term, [for instance, a keyword,] and
receiving a list of results.” 800–JR Cigar, Inc. v.
GoTo.com, Inc., 437 F.Supp.2d 273, 277 (D.N.J.2006).
In the case of Jurin v. Google, Inc., 695 F.Supp.2d 1117
(E.D.Cal.2010), the court concluded that Google was
entitled to § 230 immunity from claims that it was
violating state and federal laws by using plaintiff’s
trademarked name “Styrotrim” as a suggested keyword in
its “AdWords” program. Id. at 1119. This program
allowed advertisers to bid on keywords, thereby securing
a more visible placement of their “Sponsored Link” ads
when the keyword is searched for. Id. The AdWords
program picked up “Styrotrim” as a commonly searched
term and suggested it as a keyword to bidders. Id. at 1120.
Consequently, successful bidders, including plaintiff’s
competitors, appeared as a “Sponsored Link” whenever
plaintiff’s trademarked name “Styrotrim” was used as a
keyword. Id. Plaintiff argued that Google participated in
the content of the advertisements by employing its
keyword suggestion tool and was, therefore, an
“information content provider.” Id. at 1122. The court
disagreed, holding that “[b]y suggesting keywords to
competing advertisers [Google] merely helps third parties
to refine their content. This is tantamount to the editorial
process protected by the CDA.” Id. at 1123. The keyword
suggestion tool was a “ ‘neutral tool,’ that [did] nothing
more than provide options that advertisers could adopt or
reject at their discretion, thus entitling the operator to
immunity.” Id. And, in Rosetta Stone, Ltd. v. Google, Inc.,
732 F.Supp.2d 628 (E.D.Va.2010), the court rejected a
similar trademark challenge by the plaintiff to Google’s
use of keywords in its AdWords program, finding that
Google was “simply assist[ing] third party advertisers in

Backpage is a website operator. (See Am. Compl. ¶ 8.) As
such, it “ ‘can be both a service provider and a content
provider: If it passively displays content that is created
entirely by third parties, then it is only a service provider
with respect to that content. But as to content that it
creates itself, or is responsible in whole or in part for
creating or developing, the website is also a content
provider.’ ” Stayart v. Yahoo! Inc., 651 F.Supp.2d 873,
886 (E.D.Wis.2009) (quoting Roommates.com, 521 F.3d
at 1167).
M.A. argues that Backpage is not a service provider for
purposes of § 230’s immunity because, in part, (a) its
website has a search engine for adult categories that
allows searches of postings by keywords; (b) it
“developed the value of the posted ads by working to
create a highly viewed website”; (c) its website is claimed
to be a “highly tuned marketing site”; (d) the website has
instructions, for a fee, on how to increase the impact of
the posted ads; and (e) it “offers special ad placement and
re-posting for a fee.” (Pl. Mem. at 3.) None of these
characteristics distinguish Backpage from other ISPs that
courts have found to be within the reach of § 230
immunity.
[2]

“Today, the most common interactive computer
services are websites.” Roommates.com, 521 F.3d at
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refining their selected keyword terms” and that providing
this assistance and making available keyword tools was
an exercise of editorial discretion and not the creation of
the Sponsored Link contents. Id. at 633. See also
MySpace, Inc., 528 F.3d at 420 (rejecting argument that
website’s search features qualified it as information
content provider for purposes of § 230 immunity);
Stayart, 651 F. supp.2d at 885 (finding Yahoo! entitled to
§ 230 immunity when it only displayed objected-to
content in response to a computer user’s search result and
noting that “the only way Yahoo! could exert any control
over the results of a search engine query would be to
change its underlying, proprietary algorithm. This goes to
the heart of Yahoo!’s role as an interactive computer
service.”).

operator’s suggestions to posters of how to make reports
more interesting did not make it an information content
provider for purposes of § 230 immunity).
In MySpace, Inc., supra, the Fifth Circuit considered
whether § 230 immunity barred claims by the mother and
next friend of a 14–year old girl against a social network
website alleging that the website was negligent in not
preventing the daughter from lying about her age and,
subsequently, being sexually assaulted by a predator. 528
F.3d at 414. Without the MySpace postings, the predator
and daughter would never have met and the assault would
not have happened. Id. at 419–20. The court held that
however “artfully” the claims had been pleaded, they
were “directed toward MySpace in its publishing,
editorial, and/or screening capacities.” Id. at 420 (internal
quotations omitted). And, “ ‘so long as a third party
willingly provides the essential published content, the
interactive service provider receives full immunity
regardless of the specific editing or selecting process.’ ”
Id. at 419 (quoting Carafano, 339 F.3d at 1124).

[4]

Additionally, the creation by Backpage of an “adult”
category does not impose liability on Backpage for ads
posted in that category. In Dart v. Craigslist, Inc., 665
F.Supp.2d 961 (N.D.Ill.2009), the court found § 230
immunity protected a website from claims that the
website facilitated prostitution. The plaintiff alleged that
users routinely posted ads promising sex for money under
the “erotic services” section of the website’s classifieds.
Id. at 962. “Craigslist created the categories, but its users
create the content of the ads and select which categories
their ads will appear in.” Id. Moreover, the word-search
function provided by Craigslist “[did] not cause or induce
anyone to create, *1050 post, or search for illegal
content.” Id. at 969.

In the instant case, to find Backpage to be not immune
from suit based on M.A.’s allegations about how it
structured its website in order to increase its profits would
be to create a for-profit exception to § 230’s broad grant
of immunity. This the Court may not do.
[5]

M.A. further argues that Backpage should not be
immune under § 230 because it “is aware of prior cases of
minors being sexually trafficked on its website and based
upon the posted ads and photography, no reasonable
person could review the postings in the adult categories
and deny prostitution was the object of almost each and
every ad.” (Pl. Mem. at 4.) The First Circuit noted in 2007
that “[i]t is, by now, well established that notice of the
unlawful nature of the information provided is not enough
to make it the service provider’s own speech.” Lycos,
Inc., 478 F.3d at 420. “Section 230 immunity applies even
after notice of the potentially unlawful nature of the thirdparty content.” Id. See also Zeran v. America Online, Inc.,
129 F.3d 327, 333 (4th Cir.1997) (“Liability upon notice
would defeat the dual purposes advanced by § 230 of the
CDA.”); Gregerson, 2008 WL 451060, *9 n. 3 (finding
that § 230 immunity extended to website operator even
after operator was made aware of objections to comments
posted on website *1051 by third parties). Thus, even if a
service provider knows that third parties are posting
illegal content, “the service provider’s failure to intervene
is immunized.” Goddard, 2008 WL 5245490 at *3.

The complained-of actions taken by Backpage to increase
the revenues it derives from its website, e.g., touting its
website as a “highly tuned marketing site” and instructing
posters of ads on how to best increase the impact of those
ads, does not defeat § 230 immunity. “[T]he fact that a
website elicits online content for profit is immaterial; the
only relevant inquiry is whether the interactive service
provider ‘creates’ or ‘develops’ that content.” Goddard v.
Google, 2008 WL 5245490, *3 (N.D.Cal. Dec. 17, 2008).
See also Lycos, Inc., 478 F.3d at 419, 420–21 (holding
that website operator did not become information content
provider “merely because the ‘construct and operation’ of
the web site might have some influence on the content of
the postings” or because website simply “provided
‘culpable assistance’ to subscribers wishing to
disseminate
misinformation”);
Carafano
v.
Metrosplash.com., Inc., 339 F.3d 1119, 1124 (9th
Cir.2003) (questionnaire employed by dating service
website to facilitate creation of profiles did not transform
website into information content provider; the selection of
content was left exclusively up to posters and no profile
had any content until poster created it); Whitney Info.
Network, 2008 WL 450095, *5 and *5 n. 14 (website

M.A. also seeks to avoid § 230’s broad immunity by
characterizing Backpage as a developer of the content of
McFarland’s posted ads. (See Pl. Mem. at 12–13.) This is
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so, she argues, because Backpage (a) knew “that the
venture in which it voluntarily participates is a venture
where it and traffickers profit from prostitution, wherein,
a substantial number of children are being statutorily
raped” and (b) knew “that a vast number of ads are
appearing on its website for prostitution and that it is
doing much to maintain and improve its profitable
prostitution forum.” (Id. at 13.) These allegations are but
another repeat of the allegations in her amended
complaint that McFarland posted an ad on Backpage
which led to her victimization and that Backpage,
regardless of being on notice that its website might be
being used for illegal purposes, did nothing to stop the ads
from being posted and instead profited from such ads. As
noted above, however, neither notice or profit make
Backpage liable for the content and consequences of the
ads posted by McFarland.

M.A. cites Roommates.com, 521 F.3d at 1167–68, and
Anthony v. Yahoo! Inc., 421 F.Supp.2d 1257
(N.D.Cal.2006), in support of her argument that Backpage
is a developer of the objectionable ad. Her reliance on
these cases is unavailing.
The Ninth Circuit, sitting en banc, held that
Roommates.com was the “information *1052 content
provider” for the profiles of subscribers to its website to
match people needing a place to live with people having
rooms to rent. Roommates.com, 521 F.3d at 1164. This
was so because it had developed “at least ‘in part’ ” the
information in the profiles. Id. at 1165. This information
allegedly violated federal and state housing discrimination
laws by requiring subscribers to include discriminatory
criteria in their profiles. Id. at 1161–62, 1166, 1167. “By
requiring subscribers to provide the [discriminatory]
information as a condition of accessing its service, and by
providing a limited set of pre-populated answers,
Roommate becomes much more than a passive transmitter
of information provided by others; it becomes the
developer, at least in part, of that information.” Id. at
1166. This active control of the content of the
objectionable postings was what caused Roommates to be
described as a developer.9 See Id. at 1166, 1169, 1170 n.
24, 1172. Indeed, the portion of the decision immediately
preceding the portion quoted by M.A. makes it evident
how important this control was to the court’s conclusion.

“[Section 230] does not define the term development.”
FTC v. Accusearch, Inc., 570 F.3d 1187, 1197 (10th
Cir.2009). “The dictionary definitions for develop ...
revolve around the act of drawing something out, making
it ‘visible,’ ‘active,’ or ‘usable.’ ” Id. at 1198 (quoting
Webster’s Third New International Dictionary, 618
(2002)). The question whether a website operator is a
developer for purposes of § 230 then is whether “was it
responsible for the development of the specific content
that was the source of the alleged liability?” Id. “[T]o be
‘responsible’ for the development of offensive content,
one must be more than a neutral conduit for that content.”
Id. at 1199. “[A] service provider is ‘responsible’ for the
development of offensive content only if it in some way
specifically encourages development of what is offensive
about the content.” Id. (emphasis added).

It’s true that the broadest sense of the term “develop”
could include the functions of an ordinary search
engine—indeed, just about any function performed by a
website. But to read the term so broadly would defeat
the purposes of section 230 by swallowing up every bit
of the immunity that the section otherwise provides. At
the same time, reading the exception for co-developers
as applying only to content that originates entirely with
the website ... ignores the words “development ... in
part” in the statutory passage “creation or development
in whole or in part.” 47 U.S.C. § 230(f)(3) (emphasis
added).
Id. at 1167 (first emphasis added).
Similarly, in Anthony, supra, the court held that Yahoo!
was not immune under § 230 from claims that it created
false profiles to lure users into renewing their
subscriptions. 421 F.Supp.2d at 1262–63.10 And, in FTC,
570 F.3d at 1201, the website operator was found to have
developed the objectionable content—confidential
personal data—by soliciting requests for confidential
information protected by law, paying researchers to find
it, while knowing that the researchers were likely to use
improper methods, and charging customers for the
information.

The sheriff who brought suit against Craigslist for
allegedly facilitating prostitution by having an “adult”
(formerly “erotic”) section of Internet classifieds on its
website cited in support of his position an advocacy
group’s conclusion that “ ‘Craigslist is now the single
largest source for prostitution, including child
exploitation, in the country.’ ” Dart, 665 F.Supp.2d at
962. Regardless of this allegation8 and the allegations that
Craigslist profited from the website traffic generated by
its adult-services section and that Craigslist “knowingly
‘arranges’ meetings for the purpose of prostitution and
‘directs’ people to places of prostitution,” the court held
that Craigslist was immune under § 230 unless it “created
the offending ads.” Id. at 967. It had not and could not be
treated under § 230(c)(1), see page 10, supra, as having
done so. Id. Similarly, however horrific the consequences
to M.A. of McFarland’s posted ads were, the ads were
created by McFarland.
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In the instant case, there is no allegation that Backpage
was responsible for the development of any portion of the
content of McFarland’s posted ads or specifically
encouraged the development of the offensive nature of
that content.11 See Ben Ezra, Weinstein and Co. v.
America Online, Inc., 206 F.3d 980, 985 (10th Cir.2000)
*1053 (holding that interactive computer service did not
“develop” allegedly inaccurate information about
plaintiff’s stock merely by communicating with providers
of information and by deleting some information).

whose words it disseminates, it would seem only fair to
hold AOL to the liability standards applied to a publisher
or, at least, like a book store owner or library, to the
liability standards applied to a distributor. But Congress
has made a different policy choice by providing immunity
even where the interactive service provider has an active,
even aggressive role in making available content prepared
by others.” Id. at 51–52 (footnotes omitted).
Thus, regardless of M.A.’s characterization of the policy
choice of denying § 230 immunity in such circumstances
as alleged as “clear,” it nonetheless is a matter Congress
has spoken on and is for Congress, not this Court, to
revisit.

Rhetorically asking “should a website that solicits and
facilitates illegal conducted be protected under the guise
of a free internet,” M.A. contends that the application of §
230 immunity to Backpage is “indefensible.” (Pl. Mem. at
6.) The court in the defamation suit of PatentWizard, Inc.
v. Kinko’s, Inc., 163 F.Supp.2d 1069 (D.S.D.2001),
summarized the conflict in a case involving § 230
immunity between facilitating growth of the Internet and
preventing harm to individuals.

18 U.S.C. § 2255. M.A. seeks to hold Backpage liable
under § 2255, see note 2, supra, not as a publisher of the
content of McFarland’s ads but “as an aider and abettor of
minor sex trafficking by virtue of [its] above culpable
conduct.” (Pl. Mem. at 5.) In support of this position,
M.A. cites Doe v. Liberatore, 478 F.Supp.2d 742
(M.D.Pa.2007). The question in that case was whether a
diocese, church, bishop, and priest who had known of
sexual abuse of a boy by another priest could be held
liable under § 2255 to that boy. The court rejected the
defendants’ argument that only the abuser-priest could be
held liable under § 2255 because only *1054 he violated
the statutes listed in § 2255,12 holding that “if one has
aided or abetted another in violating one of the [listed]
statutes ..., then he himself has committed an act
indictable under that listed statute.” Id. at 756. The court
also rejected the plaintiff’s argument that the defendants
could be held liable for aiding and abetting, finding that
the statute, 18 U.S.C. § 2, “requires that one acted with
the intent to help those involved with a certain crime.” Id.
(internal quotations omitted).

[T]his case implicates some important issues of policy.
On the one hand, the ability of individual users to log
onto the Internet anonymously, undeterred by
traditional social and legal restraints, tends to promote
the kind of unrestrained, robust communication that
many people view as the Internet’s most important
contribution to society. On the other hand, the ability of
members of the public to link an individual’s online
identity to his or her physical self is essential to
preventing the Internet’s exchange of ideas from
causing harm in the real world.
The legislative resolution of these issues will,
indirectly, shape the content of communication over the
Internet. For now, the § 230 of the [CDA] errs on the
side of robust communication, and prevents the
plaintiffs from moving forward with their claims.

[6]

Id. at 1071–72 (internal citation omitted). Also, the court
in Blumenthal, 992 F.Supp. at 51, seemingly agreed with
M.A.’s dismay with the scope of immunity, but
nonetheless found it to be within Congress’ charge to
change. Finding that § 230 immunity applied to
defamation claims brought against America Online
(AOL) for content posted on AOL by its gossip
columnist, the court noted that AOL had certain editorial
rights with respect to the content provided by the
columnist and disseminated by AOL, had promoted the
columnist, and yet took no responsibility for any damage
he caused. Id. “AOL is not a passive conduit like the
telephone company, a common carrier with no control
and therefore no responsibility for what is said over the
telephone wires. Because it has the right to exercise
editorial control over those with whom it contracts and

Title 18 U.S.C. § 2 provides:
(a) Whoever commits an offense against the United
States or aids, abets, counsels, commands, induces or
procures its commission, is punishable as a principal.
(b) Whoever willfully causes an act to be done which if
directly performed by him or another would be an
offense against the United States, is punishable as a
principal.

“Liability under [§ 2] requires the government to prove
that a defendant associated himself with and participated
in an unlawful venture in a way that shows he wished to
bring it about, and that he acted to make the venture
succeed.” United States v. Devries, 630 F.3d 1130, 1133
(8th Cir.2011).
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The court in Liberatore, supra, held that the plaintiff had
not shown that the defendants “consciously shared [the
abuser’s] knowledge of the underlying substantive
offenses, as well as the specific criminal intent to commit
them.” 478 F.Supp.2d at 756. “While it is possible to infer
knowledge from a combination of suspicion and
indifference to the truth, there still remains no evidence
even remotely suggesting that the [defendants] shared [the
abuser’s] specific intent to commit the sexual offenses.”
Id. at 756–57 (emphasis added).

between two different objects which the law seeks to
pursue—redress or punishment. The object of civil law is
the redress of wrongs by compelling compensation or
restitution.... [I]n the case of crimes, the main object of
the law is to punish the wrongdoer ...” Id.
In Doe v. Bates, 2006 WL 3813758 (E.D.Tex. Dec. 27,
2006), the court held Yahoo! was immune under § 230 in
a suit brought against it under § 2255 on allegations that it
knowingly hosted child pornography, including sexually
explicit photographs of the plaintiff’s minor son. As does
M.A., the plaintiffs argued that Yahoo! should be held
liable because “it knowingly profited from trafficking of
illegal child pornography” and “did nothing to prevent,
remove, or block the illegal child pornographic material
from being stored on its web site or its servers....” Id. at
*3, *6. Also sued was the man who had been convicted
under 18 U.S.C. § 2252A for interstate distribution of
child pornography. Id. at *6. M.A. argues that Backpage
is liable under § 2255 because it is “the river through
which internet sexual trafficking flows.” (Pl. Mem. at 5.)
In Bates, the plaintiffs alleged that Yahoo! “created,
hosted and maintained the portal through which
thousands of pedophiles prospered and hundreds of
children, including Johnny Doe, were victimized....”
Bates, 2006 WL 3813758 at *15 (emphasis in citing
source). M.A. argues that Backpage was a participant;
plaintiffs in Bates did also. Id. As in the instant case,
however, the content of what was posted on Yahoo!’s
website was provided by another. Id. at *16. In Bates, it
was pornographic pictures of a minor child; in this case, it
was pornographic pictures of a minor child. Similarly to
the policy arguments advanced by M.A., the Bates
“Plaintiffs’ invocation of Section 230(e)(1) rests on their
generalized policy arguments rather than the text of the
statute. Plaintiffs’ core argument appears to be that
Section 230(e)(1) must exempt civil claims under the
child pornography statutes because child pornography is
‘not to be tolerated’ and ‘[i]f the prospect of civil liability
provides a disincentive for engaging in child pornography
over and above that provided by the prospect of fines and
jail time, then that is a good thing.’ ” Id. at *22. Adopting
the magistrate judge’s report and recommendation that the
claims against Yahoo! be dismissed, the district court held
that Yahoo! was immune under § 230 from the § 2255
action. Id. at *5. “While the facts of a child pornography
case such as this one may be highly offensive, Congress
has decided that the parties to be punished and deterred
are not the internet service providers but rather are those
who created and posted the illegal material, such as
defendant Mark Bates, the moderator of the [child
pornography] e-group.” Id. at *4.

[7]

As noted above, in considering a Rule 12(b)(6) motion,
“the complaint should be read as a whole, not parsed
piece by piece to determine whether each allegation, in
isolation, is plausible.” Braden, 588 F.3d at 594. Reading
M.A.’s amended complaint as a whole, her allegations of
Backpage aiding and abetting McFarland do not describe
the specific intent required for aiding and abetting under §
2. Rather, those allegations describe only a violation of §
2255 by “the creation and maintenance of [a] highly
effective internet tool....” (Pl. Mem. at 5.) In Dart, 665
F.Supp.2d at 967, the court held that Craigslist could not
be held liable for facilitating prostitution and child
exploitation under an “aiding and abetting” theory based
on the misuse of its services by its customers. See also
Doe v. GTE Corp., 347 F.3d 655, 661 (7th Cir.2003)
(rejecting claim against internet service provider for
customer’s use of website to post images of plaintiff
athletes who were unknowingly recorded unclothed;
although provider enabled customer to post objectionable
content, this did not defeat § 230 immunity); Goddard,
2008 WL 5245490 at *7 (finding that plaintiff’s attempt
to hold website liable under aiding and abetting theory
was “simply inconsistent with § 230”).
M.A. further argues that § 230’s immunity does not apply
to her § 2255 action because § 230(e)(1) specifically
provides that it has no effect on criminal laws and is not
to be construed to “impair the enforcement of, as relevant,
chapter 110 of Title 18, or any other Federal criminal
statute.” 47 U.S.C. § 230(e)(1). In her count brought
pursuant to § 2255, M.A. seeks an award of damages,
attorney’s fees, and costs. (Am. Compl. at 6.) These
remedies are available under § 2255, titled “Civil *1055
remedy for personal injuries.” 18 U.S.C. § 2255
(emphasis added).
“Criminal law” is “[t]he body of law defining offenses
against the community at large, regulating how suspects
are investigated, charged, and tried....” Black’s Law
Dictionary, 431 (9th ed. 2009). Civil law is “[t]he law of
civil or private rights, as opposed to criminal law or
administrative law.” Id. at 280. “The difference between
civil law ... and criminal law turns on the difference

M.A. characterizes the Bates holding as flawed and
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argues it should not be followed. (Pl. Mem. at 9.) The
holding is supported, however, by other cases applying
the broad reach of § 230’s immunity to websites that,
whatever they did to increase their profitability and
visibility, did not create the content of the offensive
posted information. As with the plaintiffs in Bates, this
does not lead M.A. without a remedy under § 2255. She
may still pursue a civil remedy against McFarland.

5. State Parties shall take appropriate measures aimed
at effectively prohibiting the production and
dissemination of material advertising the offences
described in the present Protocol.
Id. at *11. The analysis by the Department of State that
accompanied the transmittal of the Optional Protocol to
the Senate for its advice and consent to ratification
concluded that the United States met the requirements of
Article 9.14 Id. at *1, *30. Specifically, “[w]ith respect to
Article[ ] 9(1) ..., it is a priority commitment for the
United States at both the federal and state levels to
strengthen and implement laws to prevent the offenses
prohibited by the Protocol.” Id. “With regard to the
requirements of Article 9(4), ... there is mandatory
restitution for victims in these cases under federal law.”
Id. at *31. “Consistent with the provisions of Article 9(5),
U.S. law contains certain restrictions on advertising that
are appropriate under our legal system. *1057 For
example, 18 U.S.C. § 2251 proscribes advertising child
pornography when the child pornography actually exists
for sale or distribution.” Id.

*1056 [8] 18 U.S.C. § 1595. M.A. next argues that she has
a cause of action under § 1595 against Backpage and need
not prove aiding and abetting because § 1595 has “its own
culpability mens rea standard.” (Pl. Mem. at 6.)
Assuming, without deciding, that M.A.’s characterization
of the statute is correct, for the reasons set forth above in
the discussion on § 2255, Backpage remains immune
under § 230 from her claims.
Optional Protocol. M.A. also argues that the Optional
Protocol to the Convention on the Rights of the Child on
the Sale of Children, Child Prostitution, and Child
Pornography13 (hereinafter Optional Protocol), S. Treaty
Doc. No. 106–37, 2000 WL 33366017 (entered into force
Jan. 18, 2002), and the primary rights it creates takes
precedence over § 230’s immunity provision. (Am.
Compl. ¶ 5.) Backpage disagrees.

When the Senate ratified the Optional Protocol, it did so
subject to, inter alia, declarations that “the provisions of
the Protocol (other than Article 515) are non-self
executing,” “current United States law ... fulfills the
obligations of the Protocol for the United States; and, ...
accordingly, the United States does not intend to enact
new legislation to fulfill its obligations under the
Protocol.” Convention on the Rights of the Child on the
Sale of Children, Child Prostitution and Child
Pornography—Treaty Document No. 106–37B, 148 Cong.
Rec. S5717–01, 2002 WL 1332171 (June 18, 2002).

The Optional Protocol requires that, inter alia, “[e]ach
State Party shall ensure that, as a minimum, the following
acts and activities are fully covered under its criminal or
penal law, ...: (a) In the context of the sale of children as
defined in Article 2; (b) Offering, obtaining, procuring or
providing a child for child prostitution as defined in
Article 2....” Optional Protocol, supra, 2000 WL
33366017 at *8. Article 2 defines sale of children as “any
act or transaction whereby a child is transferred by any
person or group of persons to another for remuneration or
any other consideration.” Id. Child prostitution is defined
as “the use of a child in sexual activities for remuneration
or any other form of consideration....” Id. Article 9 reads,
in relevant part:

[9] [10] [11]

“Th[e] [Supreme] Court has long recognized the
distinction between treaties that automatically have effect
as domestic law, and those that—while they constitute
international law commitments—do not by themselves
function as binding federal law.” Medellin v. Texas, 552
U.S. 491, 128 S.Ct. 1346, 1356, 170 L.Ed.2d 190 (2008).
“[A] treaty is equivalent to an act of the legislators, and
hence self-executing, when it operates of itself without
the aid of any legislative provision.” Id. (internal
quotations omitted). “[W]hile treaties may comprise
international commitments ... they are not domestic law
unless Congress has either enacted implementing statutes
or the treaty itself conveys an intention that it be ‘selfexecuting’ and is ratified on these terms.” Id. (second
alteration in original); accord Raffington v. Cangemi, 399
F.3d 900, 903 (8th Cir.2005). Moreover, “[e]ven when
treaties are self-executing in the sense that they create
federal law, the background presumption is that
[i]nternational agreements, even those directly benefitting
private persons, generally do not create private rights or

1. States Parties shall adopt or strengthen, implement
and disseminate laws, administrative measures, social
policies and programmes to prevent the offences
referred to in the present Protocol.
...
4. State Parties shall ensure that all child victims of the
offenses described in the present Protocol have access
to adequate procedures to seek, without discrimination,
compensation for damages from those legally
responsible.
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provide for a private cause of action in domestic courts.”
Medellin, 128 S.Ct. at 1356 (internal quotations omitted)
(second alteration in original). See also Katel L.L.C. v. AT
& T Corp., 607 F.3d 60, 67 (2nd Cir.2010) (noting that
“[t]here is a presumption that treaties do not create
privately enforceable rights in the absence of express
language to the contrary”) (internal quotations omitted);
accord Gross v. German Foundation Industrial Initiative,
549 F.3d 605, 615 (3rd Cir.2008); Renkel v. United States,
456 F.3d 640, 643 (6th Cir.2006)

situation, the Court cannot ignore the Senate’s language
when ratifying the Optional Protocol or disregard the
Supreme Court’s jurisprudence on non-self-executing
treaties.
The Court also finds M.A.’s arguments that, under the
Administrative Procedure Act, 5 U.S.C. § 701 et seq.
(APA), and the Charming Betsy doctrine unavailing.
[14]

The APA provides for judicial review of a “legal
wrong” or adverse affect suffered by a person “because of
agency action....” 5 U.S.C. § 702 (emphasis added). “
‘[A]gency’ means each authority of the Government of
the United States ...” with certain exceptions not
applicable to the instant case. 5 U.S.C. § 701(b)(1). “The
APA is not an independent jurisdictional provision,” but
“is a procedural statute that ... merely provides the
framework for judicial review of agency action.” Ochoa
v. Holder, 604 F.3d 546, 549 (8th Cir.2010) (emphasis
added). Because Backpage is not an agency, M.A. may
not seek judicial review under the APA of any action or
inaction by Backpage.

[12] [13]

Clearly, the Optional Protocol is not self-executing;
indeed, the Senate has declared it not to be. “For a nonself-executing treaty, any private claim must be based on
a violation of the domestic law implementing the
provisions of that treaty.” Renkel, 456 F.3d at 643
(finding no private right of action pursuant to a treaty that
the United States Senate declared to be not self-executing
when ratifying it) (citing Raffington, 399 F.3d at 903). In
the instant case, the Senate expressly declared when
ratifying the Optional Protocol that its obligations under
the Protocol were fulfilled by existing law and no new
legislation was intended.16 Existing law includes statutes
making child prostitution and peonage a felony, statutes
providing for a private right of action for violations of that
law, and a statute immunizing internet service providers
from suits arising *1058 from the content of postings on
the internet. This latter statute, § 230, does not make the
other statutes chimerical. People, McFarland, for instance,
may be prosecuted for child prostitution or child peonage.
Victims, M.A., for instance, may bring a private right of
action against McFarland or any other provider of the
content of the postings which led to her victimization for
subjecting her to child prostitution and child peonage.

M.A. correctly notes that under Murray v. The Schooner
Charming Betsy, 6 U.S. (2 Cranch) 64, 118, 2 L.Ed. 208
(1804), “an act of Congress ought to never to be
construed to violate the laws of nations if any other
possible construction remains....” M.A. overlooks,
however, the terms on which the Senate ratified the
Optional Protocol. As discussed above, those terms fatally
undermines her reliance on the Charming Betsy doctrine.

Conclusion

Plaintiff’s contention that “[a]ny claim that treaties are not
judicially enforceable unless the treaty creates therein a
domestic remedial rights [sic] is contrary to two centuries
of jurisprudence” is answered by the Supreme Court’s
decision in Medellin, supra, also focusing on an optional
protocol. The protocol at issue did, as here, provide that it
was non-self-executing. The Court held that “the terms of
a non-self-executing treaty can become domestic law only
in the same way as any other law—through passage of
legislation by both Houses of Congress, combined with
either the President’s signature or a congressional
override of a Presidential veto.” 128 S.Ct. at 1369. When
the Senate ratified the Optional Protocol, existing
legislation included § 230.

Plaintiff artfully and eloquently attempts to phrase her
allegations to avoid the reach of § 230. Those allegations,
however, do not distinguish the complained-of actions of
Backpage from any other website that posted content that
led to an innocent person’s injury. Congress has declared
such websites to be immune from suits arising from such
injuries. It is for Congress to change the policy that gave
rise to such immunity. See Defenders of Wildlife, Friends
of Animals and Their Environment v. Hodel, 851 F.2d
1035, 1039 (8th Cir.1988) (holding that “a court will not
decide ‘abstract questions of wide public significance’
most appropriately addressed by the legislature”) (quoting
Warth v. Seldin, 422 U.S. 490, 500, 95 S.Ct. 2197, 45
L.Ed.2d 343 (1975)).

Seemingly recognizing this quandary, Plaintiff asks the
Court to hold that the treaty prevents the application of §
230 “in these limited circumstances.” (Pl. Mem. at 24.)
However sympathetic the Court might be to M.A.’s

Accordingly,
*1059 IT IS HEREBY ORDERED that the motion to
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dismiss of Village Voice Media Holdings, LLC, and
Backpage.com, LLC is GRANTED. [Doc. 27]

Memorandum and Order.

An appropriate Order of Dismissal shall accompany this
Footnotes
1

The case is before the undersigned United States Magistrate Judge by written consent of the parties. See 28 U.S.C. § 636(c).

2

Section 2255 provides, in relevant part:
(a) In general.—Any person who, while a minor, was a victim of a violation of section 2241(c), 2242, 2243, 2251A, 2252A,
2260, 2421, 2422, or 2423 of this title and who suffers personal injury as a result of such violation ... may sue in any
appropriate United States District Court and shall recover the actual damages such person sustains and the cost of the suit,
including a reasonable attorney’s fees.

3

The paragraph following paragraph number 17 is mistakenly labeled number 16. The numbering of subsequent paragraphs builds
on this error. For instance, a second paragraph 17 follows the mislabeled 16; this paragraph 17 is followed by 18 and so forth. For
ease of reference, the Court will cite the true number of the paragraph and indicate such by including that number in brackets.

4

Section 1595(a) provides that:
An individual who is a victim of a violation may bring a civil action against the perpetrator (or whoever knowingly benefits,
financially or by receiving anything of value from participation in a venture which that person knew or should have known
has engaged in an act in violation of this chapter) in an appropriate district court of the United States and may recover
damages and reasonable attorney’s fees.
The chapter is Chapter 77—Peonage and Slavery and includes statutes prohibiting enticement into slavery, § 1583, and forced
labor, § 1589, and trafficking with respect to involuntary servitude and forced labor, § 1590.

5

“Post” is defined in the Internet context as “[t]o upload or input information that will be stored (either temporarily or permanently)
on a website ... or elsewhere online.” 4 Ian C. Balloon, E–Commerce & Internet Law, Glossary at 40 (2011) (E–Commerce ).

6

“A website is an electronic location on the World Wide Web that may contain text, graphics, visual images or sound.” Id. at 60. “A
website has also been defined as ‘an Internet address that permits the exchange of information with a host computer.’ ” Id. (quoting
Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119, 1121 n. 2 (W.D.Pa.1997)).

7

“In the online context, ‘posting’ refers to providing material that can be viewed by other users, much as one ‘posts’ notices on a
physical bulletin board.” Fair Housing Council of San Fernando Valley v. Roommates.com, 521 F.3d 1157, 1161 n. 3 (9th
Cir.2008) (en banc).

8

Similarly, Plaintiff has submitted a letter to Backpage from the Attorney Generals of 21 states, including Missouri, asking that the
adult sections portion of its website be taken down. The Court need not decide whether this letter may be considered on a Rule
12(b)(6) motion to dismiss because it is irrelevant for purposes of § 230 immunity.

9

Cf. Carafano, 339 F.3d at 1124 (holding that website’s use of questionnaire to facilitate express of information by users while
leaving selection of content up to users, its classification of user characteristics into discrete categories, and its collection of
responses to specific essay questions did not transform website “into a ‘developer’ of the ‘underlying misinformation’ ”).

10

The court also held that Yahoo! was not immune from allegations that it “sent ‘profiles of actual, legitimate former subscribers
whose subscriptions had expired and who were no longer members of the service to current members of the service’ ” to lure those
members into renewing their subscriptions. 421 F.Supp.2d at 1263. “Because Anthony posits that Yahoo!’s manner of presenting
the profiles—not the underlying profiles themselves—constitute [sic] fraud, the CDA does not apply.” Id. M.A.’s allegations of
how Backpage operates its website, however, describe the ordinary functions of by websites.

11

Indeed, the Court notes that M.A. argues at one point that Backpage is not being sued for the content of the ads.

12

See note 2, supra. At least one court has held that a criminal conviction for one of the listed statutes is not a prerequisite to a § 2255
action. See Smith v. Husband, 376 F.Supp.2d 603, 612 (E.D.Va.2005).

13

An “optional protocol” is “[a]n international legal instrument that modifies or amends an international human rights treaty, such as
by adding other human rights or adding a new way of implementing the treaty rights.” Victor H. Condé, 1 Human Rights in the
United States: A Dictionary and Documents 195 (2nd ed. 2011). “Because a protocol is itself an international legal instrument, it
must go through all the formalities of a treaty.” Id.

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

68

68

M.A. ex rel. P.K. v. Village Voice Media Holdings, LLC, 809 F.Supp.2d 1041 (2011)

14

See United States v. Frank, 486 F.Supp.2d 1353, 1358 (S.D.Fla.2007) (noting that such an analysis is a form of legislative history).

15

Article 5 concerns extradition.

16

Plaintiff argues that the government must have believed the Optional Protocol’s primary rights to be self-executing insofar as no
additional implementing legislation was required. (Pl. Mem. at 19.) This argument brushes aside the express statement on
ratification that the Optional Protocol was not self-executing. Implementing legislation was therefore required; but, existing
legislation was sufficient.

End of Document
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[2]

591 F.3d 250
United States Court of Appeals,
Fourth Circuit.

In reviewing a ruling on a motion to dismiss, the
Court of Appeals draws all reasonable
inferences in favor of the plaintiff, but the Court
of Appeals need not accept legal conclusions
drawn from the facts, accept as true unwarranted
inferences, or accept unreasonable conclusions
or arguments.

NEMET CHEVROLET, LTD; Thomas Nemet,
d/b/a/ Nemet Motors, Plaintiffs–Appellants,
v.
CONSUMERAFFAIRS.COM, INCORPORATED,
Defendant–Appellee.
No. 08–2097. | Argued: Sept. 23, 2009. | Decided
Dec. 29, 2009.

288 Cases that cite this headnote

Synopsis
Background: Group of franchised automotive dealers
brought action against owner of consumer review website,
alleging defamation, tortious interference with business
expectancy, and violations of Lanham Act. The United
States District Court for the Eastern District of Virginia,
Gerald Bruce Lee, District Judge, 564 F.Supp.2d. 544,
granted website owner’s motion to dismiss or strike
complaint. Dealers appealed.

[3]

Telecommunications
Persons and entities liable; immunity
Provisions of the Communications Decency Act
(CDA) bar state-law plaintiffs from holding
interactive computer service providers legally
responsible for information created and
developed by third parties. Communications
Decency Act of 1996, § 509(b)(2), (c)(1), (e)(3),
(f)(3), 47 U.S.C.A. § 230(b)(2), (c)(1), (e)(3),
(f)(3).

[Holding:] The Court of Appeals, Agee, Circuit Judge,
held that website was not information content provider,
and thus was entitled to immunity under Communications
Decency Act (CDA).

14 Cases that cite this headnote

Affirmed.

[4]

Jones, Chief District Judge, concurred in part, dissented in
part, and filed opinion.

Telecommunications
Persons and entities liable; immunity
Under the Communications Decency Act
(CDA), providers of interactive computer
services are liable only for speech that is
properly attributable to them. Communications
Decency Act of 1996, § 509(b)(2), (c)(1), (e)(3),
(f)(3), 47 U.S.C.A. § 230(b)(2), (c)(1), (e)(3),
(f)(3).

West Headnotes (15)
[1]

Federal Courts
Pleadings

Federal Courts
Trial de novo

11 Cases that cite this headnote

Court of Appeals review of the district court’s
ruling on a motion to dismiss is de novo.
[5]

14 Cases that cite this headnote

Telecommunications
Persons and entities liable; immunity
Under the Communications Decency Act
(CDA), state-law plaintiffs may hold liable the
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person who creates or develops unlawful
content, but not the interactive computer service
provider who merely enables that content to be
posted online. Communications Decency Act of
1996, § 509(b)(2), (c)(1), (e)(3), (f)(3), 47
U.S.C.A. § 230(b)(2), (c)(1), (e)(3), (f)(3).

for purposes of evaluating a motion to dismiss
for failure to state a claim. Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.
375 Cases that cite this headnote

14 Cases that cite this headnote
[10]

[6]

A complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief
that is plausible on its face.

Telecommunications
Persons and entities liable; immunity
Immunity under the Communications Decency
Act (CDA), like other forms of immunity, is
generally accorded effect at the first logical
point in the litigation process. Communications
Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

208 Cases that cite this headnote

[11]

[7]

Federal Civil Procedure
Claim for relief in general

Federal Civil Procedure
Claim for relief in general
Facial plausibility is established once the factual
content of a complaint allows the court to draw
the reasonable inference that the defendant is
liable for the misconduct alleged; in other
words, the complaint’s factual allegations must
produce an inference of liability strong enough
to nudge the plaintiff’s claims across the line
from conceivable to plausible.

Officers and Public Employees
Actions by or against officers and employees
In the qualified immunity context, immunity is
an immunity from suit, rather than a mere
defense to liability, and it is effectively lost if a
case is erroneously permitted to go to trial.

159 Cases that cite this headnote

[12]
[8]

Federal Courts
Effect of Changes in Law or Facts

Satisfying the context-specific test of showing
facial plausibility of the complaint does not
require detailed factual allegations, but the
complaint must plead sufficient facts to allow a
court, drawing on judicial experience and
common sense, to infer more than the mere
possibility of misconduct.

Court of Appeals applies the law as it exists at
the time of its decision.

[9]

Federal Civil Procedure
Claim for relief in general

16 Cases that cite this headnote
Federal Civil Procedure
Insufficiency in general
Legal conclusions, elements of a cause of action,
and bare assertions devoid of further factual
enhancement fail to constitute well-pled facts

[13]

Telecommunications
Persons and entities liable; immunity
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regarding dealers; neither website operator’s
inability to find alleged authors in its records
based on information in postings, nor dealers’
excellent professional reputation, nor operator’s
source of income primarily from advertising, nor
fact that some postings appeared online after
listed creation date, logically led to inference
that
operator
authored
postings.
Communications Decency Act of 1996, §
509(f)(3), 47 U.S.C.A. § 230(f)(3); Lanham
Trade–Mark Act, § 1 et seq., 15 U.S.C.A. §
1051 et seq.
1 Cases that cite this headnote

Consumer review website was not information
content provider, precluding liability in action of
group of franchised automotive dealers for
defamation, tortious interference with business
expectancy, and violations of Lanham Act
arising from customers’ online postings
regarding dealers; regardless of website owner’s
liability for design and structure of website,
owner did not contribute to allegedly fraudulent
nature of comments at issue. Communications
Decency Act of 1996, § 509(f)(3), 47 U.S.C.A.
§ 230(f)(3); Lanham Trade–Mark Act, § 1 et
seq., 15 U.S.C.A. § 1051 et seq.
3 Cases that cite this headnote

Attorneys and Law Firms
[14]

Telecommunications
Actions

*252 ARGUED: Andrew Friedman, Patton Boggs, LLP,
Washington, D.C., for Appellants. Jonathan David
Frieden, Odin, Feldman & Pittleman, PC, Fairfax,
Virginia, for Appellee. ON BRIEF: Benjamin G. Chew,
John C. Hilton, Patton Boggs, LLP, Washington, DC, for
Appellants. Stephen A. Cobb, Odin, Feldman &
Pittleman, PC, Fairfax, Virginia, for Appellee.

Allegations that consumer review website
contacted consumers to ask questions about their
complaints and to help them draft or revise their
complaints were bare and conclusory, and thus
were insufficient to plead that website was
information content provider not entitled to
assert immunity under Communications
Decency Act (CDA) in action of group of
franchised automotive dealers for defamation,
tortious interference with business expectancy,
and violations of Lanham Act arising from
customers’ online postings regarding dealers.
Communications Decency Act of 1996, §
509(b)(4), (f)(3), 47 U.S.C.A. § 230(b)(4),
(f)(3); Lanham Trade–Mark Act, § 1 et seq., 15
U.S.C.A. § 1051 et seq.
2 Cases that cite this headnote

[15]

Before KING and AGEE, Circuit Judges, and James P.
JONES, Chief United States District Judge for the
Western District of Virginia, sitting by designation.
Opinion

Affirmed by published opinion. Judge AGEE wrote the
majority opinion, in which Judge KING joined. Judge
JONES wrote a separate opinion concurring in part and
dissenting in part.

Telecommunications
Actions

OPINION
AGEE, Circuit Judge:

Allegation that consumer review website
authored eight online postings, and thus was
information content provider not entitled to
assert immunity under Communications
Decency Act (CDA), was bare and conclusory
in action of group of franchised automotive
dealers for defamation, tortious interference
with business expectancy, and violations of
Lanham Act arising from online postings

Consumeraffairs.com,
Incorporated
(“Consumeraffairs.com”) operates a website that allows
consumers to comment on the quality of businesses,
goods, and services. The present suit concerns various
posts on this website relating to automobiles sold or
serviced by Nemet Chevrolet, Ltd. (“Nemet”). Viewing
certain of these postings as false and harmful to its
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reputation,
Nemet
brought
suit
against
Consumeraffairs.com in the United States District Court
for the Eastern District of Virginia for defamation and
tortious interference with a business expectancy.1
Consumeraffairs.com moved to dismiss these claims,
under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, as barred by § 230 of the Communications
Decency Act of 1996 (“CDA”), which precludes plaintiffs
from holding interactive computer service providers liable
for the publication of information created and developed
by others.2 *253 See 47 U.S.C. § 230(c)(1), (e)(3), &
(f)(3); Zeran v. Am. Online, Inc., 129 F.3d 327, 330 (4th
Cir.1997).

case-law parameters of immunity under the CDA, and the
clarification of pleading standards recently addressed by
the Supreme Court in Ashcroft v. Iqbal, ––– U.S. ––––,
129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).

II.
[1] [2]

Our review of the district court’s ruling on a motion
to dismiss is de novo. See Novell, Inc. v. Microsoft Corp.,
505 F.3d 302, 307 (4th Cir.2007). “Because the district
court granted Defendants’ motion to dismiss, our review
is de novo. Like the district court, we must assume all
[well-pled facts] to be true.” Trulock v. Freeh, 275 F.3d
391, 399 (4th Cir.2001) (quotations and emphasis
omitted). We also, like the district court, draw all
reasonable inferences in favor of the plaintiff. See
Edwards v. City of Goldsboro, 178 F.3d 231, 244 (4th
Cir.1999). “[B]ut we need not accept the legal
conclusions drawn from the facts, and we need not accept
as true unwarranted inferences, unreasonable conclusions
or arguments.” Giarratano v. Johnson, 521 F.3d 298, 302
(4th Cir.2008) (quotations omitted).

The district court granted the Rule 12(b)(6) motion, but
gave Nemet permission to file an amended complaint.
Upon
filing
of
the
amended
complaint,
Consumeraffairs.com again filed a Rule 12(b)(6) motion
to dismiss based on § 230 of the CDA. The district court
granted the motion to dismiss, stating that “the allegations
contained in the Amended Complaint [d]o not sufficiently
set forth a claim asserting that [Consumeraffairs.com]
authored the content at issue. Furthermore, the allegations
are insufficient to take this matter outside of the
protection of the Communications Decency Act.” Joint
Appendix (“J.A.”) at 303.
Nemet timely appealed the judgment of the district court
and we have jurisdiction under 28 U.S.C. § 1291. For the
reasons that follow, we affirm the judgment of the district
court.3

*254 III.
Recognizing that the Internet provided a valuable and
increasingly utilized source of information for citizens,
Congress carved out a sphere of immunity from state
lawsuits for providers of interactive computer services to
preserve the “vibrant and competitive free market” of
ideas on the Internet. 47 U.S.C. § 230(b)(2); see also
Zeran, 129 F.3d at 330. The CDA bars the institution of a
“cause of action” or imposition of “liability” under “any
State or local law that is inconsistent” with the terms of §
230. 47 U.S.C. § 230(e)(3). As relevant here, § 230
prohibits a “provider or user of an interactive computer
service” from being held responsible “as the publisher or
speaker of any information provided by another
information content provider.” Id. § 230(c)(1). Assuming
a person meets the statutory definition of an “interactive
computer service provider,” the scope of § 230 immunity
turns on whether that person’s actions also make it an
“information content provider.” The CDA defines an
“information content provider” as “any person or entity
that is responsible, in whole or in part, for the creation or
development of information provided through the Internet
or any other interactive computer service.” Id. § 230(f)(3).

I.
Nemet’s claims, as pled in its amended complaint, are
based
on
twenty
specific
posts
on
the
Consumeraffairs.com website. As to these twenty posts,
Nemet argues its pleading was sufficient to withstand a
Rule 12(b)(6) motion because the facts pled, viewed
under the proper standard at this stage of the proceeding,
show that Consumeraffairs.com was an “information
content provider” under § 230(f)(3) of the CDA and,
therefore, not entitled to CDA immunity. Further, Nemet
contends that because its factual allegations are sufficient
to
negate
the
immunity
bar
claimed
by
Consumeraffairs.com, it should be entitled to discovery
before any ruling on immunity would be appropriate as,
for instance, under Rule 56 for summary judgment.
Before we discuss the specific language Nemet relies
upon from its amended complaint, it is appropriate to
briefly set forth the standard of review, the statutory and

[3] [4] [5]

Taken together, these provisions bar state-law
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plaintiffs from holding interactive computer service
providers legally responsible for information created and
developed by third parties. See Fair Hous. Council v.
Roommates.com, LLC, 521 F.3d 1157, 1162 (9th
Cir.2008) (en banc). Congress thus established a general
rule that providers of interactive computer services are
liable only for speech that is properly attributable to them.
See Universal Commc’n Sys., Inc. v. Lycos, Inc., 478 F.3d
413, 419 (1st Cir.2007). State-law plaintiffs may hold
liable the person who creates or develops unlawful
content, but not the interactive computer service provider
who merely enables that content to be posted online. See
Doe v. MySpace, Inc., 528 F.3d 413, 419 (5th Cir.2008);
Chicago Lawyers’ Comm. for Civil Rights Under Law,
Inc. v. Craigslist, Inc., 519 F.3d 666, 672 (7th Cir.2008);
Zeran, 129 F.3d at 330–31.

Ashcroft v. Iqbal, ––– U.S. ––––, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009).5 Iqbal, a former high-interest
detainee taken into custody after the attacks of September
11, 2001, brought a Bivens suit against several highranking executive branch officials, alleging infringements
of his First and Fifth Amendment rights. See Iqbal, 129
S.Ct. at 1943–44. He pled, among other things, that the
defendant executive branch officials adopted a policy of
labeling Arab Muslim men as high-interest detainees and
subjecting them to “harsh conditions of confinement”
based solely on their “religion, race, and/or national
origin.” Id. at 1951.
Because these allegations were “conclusory” restatements
of the “elements of a constitutional discrimination claim,”
the Supreme Court refused to accord them an assumption
of truth for purposes of weighing a motion to dismiss
under Rule 12(b)(6). Id. The Court also rejected the
sufficiency of Iqbal’s supporting factual allegations,
including his claim that the federal government “detained
thousands of Arab Muslim men.” Id. Given the “more
likely explanation[ ]” for these arrests, i.e., the
Government’s legitimate investigation into the September
11th attacks, the Court concluded that Iqbal’s factual
allegations did “not plausibly establish” the “purposeful,
invidious discrimination” he asked it to infer. Id. at 1951–
52.

[6] [7]

To further the policies underlying the CDA, courts
have generally accorded § 230 immunity a broad scope.4
See Lycos, 478 F.3d at 418; Carafano v.
Metrosplash.com, Inc., 339 F.3d 1119, 1123 (9th
Cir.2003); Zeran, 129 F.3d at 331. This Circuit has
recognized the “obvious chilling effect” the “specter of
tort liability” would otherwise pose to interactive
computer service providers given the “prolific” nature of
speech on the Internet. Zeran, 129 F.3d at 331. Section
230 immunity, like other forms of immunity, is generally
accorded effect at the first logical point in the litigation
process. As we have often explained in the qualified
immunity context, “immunity is an immunity from suit
rather than a mere defense to liability” and “it is
effectively lost if a case is erroneously permitted to go to
trial.” *255 Brown v. Gilmore, 278 F.3d 362, 366 n. 2
(4th Cir.2002) (quotations omitted) (emphasis in original).
We thus aim to resolve the question of § 230 immunity at
the earliest possible stage of the case because that
immunity protects websites not only from “ultimate
liability,” but also from “having to fight costly and
protracted legal battles.” Roommates.com, 521 F.3d at
1175.

[9]

As noted above, in evaluating a Rule 12(b)(6) motion
to dismiss, a court accepts all well-pled facts as true and
construes these facts in the light most favorable to the
plaintiff in weighing the legal sufficiency of the
complaint. See id. at 1950–51; Adcock v. Freightliner
LLC, 550 F.3d 369, 374 (4th Cir.2008). But we also
conclude from the analysis in Iqbal that legal conclusions,
elements of a cause of action, and bare assertions devoid
of further factual enhancement fail to constitute well-pled
facts for Rule 12(b)(6) purposes. See Iqbal, 129 S.Ct. at
1949. We also decline to consider “unwarranted
inferences, unreasonable conclusions, or arguments.”
Wahi v. Charleston Area Med. Ctr., Inc., 562 F.3d 599,
615 n. 26 (4th Cir.2009); see also Iqbal, 129 S.Ct. at
1951–52.

Nemet does not dispute that Consumeraffairs.com is an
interactive computer service provider under the CDA.
What Nemet contends is that Consumeraffairs.com is also
an information content provider as to the twenty posts
and, therefore, cannot qualify for § 230 immunity. In
other words, Nemet’s argument is that its amended
complaint
pleads
sufficient
facts
to
show
Consumeraffairs.com is an information content provider
for purposes of denying statutory immunity to
Consumeraffairs.com at this stage in the proceedings.

[10] [11]

Ultimately, a complaint must contain “sufficient
factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face.’ ” Iqbal, 129 S.Ct. at 1949
(quoting *256 Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). Facial
plausibility is established once the factual content of a
complaint “allows the court to draw the reasonable
inference that the defendant is liable for the misconduct
alleged.” Id. In other words, the complaint’s factual
allegations must produce an inference of liability strong

[8]

Our analysis of the sufficiency of Nemet’s pleading is
informed by the Supreme Court’s recent decision in
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enough to nudge the plaintiff’s claims “ ‘across the line
from conceivable to plausible.’ ” Id. at 1952 (quoting
Twombly, 550 U.S. at 570, 127 S.Ct. 1955).

attention by consumer class action
lawyers, contacting the consumer
to ask questions about the
complaint and to help her draft or
revise
her
complaint,
and
promising the consumer that she
could obtain some financial
recovery by joining a class action
lawsuit. Defendant is therefore
responsible, in whole or in part, for
developing the substance and
content of the false complaint ...
about the Plaintiffs.

[12]

Satisfying this “context-specific” test does not require
“detailed factual allegations.” Id. at 1949–50 (quotations
omitted). The complaint must, however, plead sufficient
facts to allow a court, drawing on “judicial experience and
common sense,” to infer “more than the mere possibility
of misconduct.” Id. at 1950. Without such “heft,” id. at
1947, the plaintiff’s claims cannot establish a valid
entitlement to relief, as facts that are “merely consistent
with a defendant’s liability,” id. at 1949, fail to nudge
claims “across the line from conceivable to plausible.” Id.
at 1951 (quotations omitted).

See, e.g., J.A. at 62. Nemet argues the foregoing (the
“Development Paragraph”) pleads facts sufficient under §
230(f)(3) to show Consumeraffairs.com is “responsible, in
whole or in part, for the creation or development” of the
posts so as to be a non-immune information content
provider. 47 U.S.C. § 230(f)(3). In short, Nemet argues
the language in the Development Paragraph shows
Consumeraffairs.com’s culpability as an information
content provider either through (1) the “structure and
design of its website,” or (2) its participation in “the
preparation of” consumer complaints: i.e., that
Consumeraffairs.com “solicit[ed]”
its
customers’
complaints, “steered” them into “specific categor[ies]
designed to attract attention by consumer class action
lawyers, contact[ed]” customers *257 to ask “questions
about” their complaints and to “help” them “draft or
revise” their complaints, and “promis[ed]” customers
would “obtain some financial recovery by joining a class
action lawsuit.” See, e.g., J.A. at 56, 62.

We must determine, in a post-Iqbal context, whether the
facts pled by Nemet, as to the application of CDA
immunity, make its claim that Consumeraffairs.com is an
information content provider merely possible or whether
Nemet has nudged that claim “across the line from
conceivable to plausible.” Id. at 1951 (quoting Twombly,
550 U.S. at 570, 127 S.Ct. 1955).

IV.
Following the example set by the Supreme Court in Iqbal
we begin our analysis by “identifying the allegations” of
the amended complaint that are either extraneous or “not
entitled to the assumption of truth.” 129 S.Ct. at 1951. We
then proceed to determine the plausibility of the factual
allegations of Nemet’s amended complaint pertaining to
Consumeraffairs.com’s responsibility for the creation or
development of the comments at issue.

[13]

We first examine the structure and design of the
website argument, which encompasses all the facts pled in
the Development Paragraph except for the claim
Consumeraffairs.com asked questions and “help[ed] draft
or revise her complaint.” J.A. at 62. Nemet cites to the
Ninth Circuit Court of Appeals’ opinion in Fair Housing
Council v. Roommates.com, LLC, 521 F.3d 1157, 1174
(9th Cir.2008) to support its structure and design of the
website arguments. However, we do not find
Roommates.com persuasive because it is fundamentally
distinguishable and the facts pled here do not show
Consumeraffairs.com developed the content of the posts
by the structure and design of its website.

A. Facts Alleged Common to All Posts
In the amended complaint, Nemet recited the specific
language from each customer about his or her automobile
complaint for each of the twenty posts it claimed were
defamatory. Then, Nemet pled as to each of the posts as
follows:

In Roommates.com, the Ninth Circuit considered whether
the operator of a website created to match individuals
with spare rooms with prospective renters was entitled to
§ 230 immunity. See 521 F.3d at 1161. The website
operator, in that case, required users to disclose their sex,
family status, and sexual orientation, as well as those of
their desired roommate, using a list of pre-determined

Upon information and belief,
Defendant participated in the
preparation of this complaint by
soliciting the complaint, steering
the complaint into a specific
category designed to attract
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responses. See id. at 1164–65. Unless a prospective user
furnished this information, he or she would be unable to
utilize the website. Because the website operator had
designed its website to develop unlawful content as a
condition precedent of use, the Ninth Circuit held that the
operator was an information content provider for the
discriminatory postings created by third parties. See id. at
1166. As a result, the website operator was not entitled to
§ 230 immunity. See id.

revise her complaint.” See, e.g., J.A. at 62. Nemet fails to
make any cognizable argument as to how a website
operator who contacts a potential user with questions thus
“develops” or “creates” the website content. Assuming it
to be true that Consumeraffairs.com contacted the
consumers to ask some unknown question, this bare
allegation proves nothing as to Nemet’s claim
Consumeraffairs.com is an information content provider.
The remaining claim, of revising or redrafting the
consumer complaint, fares no better. Nemet has not pled
what Consumeraffairs.com ostensibly revised or redrafted
or how such affected the post. “Threadbare recitals of the
elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Iqbal, 129 S.Ct. at
1949. Nemet’s claim of revising or redrafting is both
threadbare and conclusory.

Consumeraffairs.com’s website differs materially from
that at issue in Roommates.com. Whereas the website in
Roommates.com required users to input illegal content as
a necessary condition of use, Nemet has merely alleged
that Consumeraffairs.com structured its website and its
business operations to develop information related to
class-action law-suits. But there is nothing unlawful about
developing this type of content; it is a legal undertaking:
Federal Rule of Civil Procedure 23, for instance,
specifically provides for class-action suits.

Moreover, in view of our decision in Zeran, Nemet was
required to plead facts to show any alleged drafting or
revision by Consumeraffairs.com was something more
than a website operator performs as part of its traditional
editorial function. See 129 F.3d at 330. It has failed to
plead any such facts. “Congress enacted § 230’s broad
immunity ‘to remove disincentives for the development
and utilization of blocking and filtering technologies that
empower parents to restrict their children’s access to
objectionable or inappropriate online material.’ 47 U.S.C.
§ 230(b)(4). In line with this purpose, § 230 forbids the
imposition of publisher liability on a service provider for
the exercise of its editorial and self-regulatory functions.”
Id. at 331.

The Ninth Circuit did not hold that a website operator
becomes an information content provider because the
information posted on its website may be developed in a
way unrelated to its initial posting, such as its potential to
further a class-action lawsuit. Roommates.com merely
adopted a definition of “development,” for purposes of §
230(f)(3), that includes “materially contributing” to a
given piece of information’s “alleged unlawfulness.” Id.
at 1167–68; see also 47 U.S.C. § 230(f)(3).
The theory of liability adopted in Roommates.com,
therefore, does not aid the sufficiency of Nemet’s
amended complaint. As the Ninth Circuit noted, a website
operator who does not “encourage illegal content” or
“design” its “website to require users to input illegal
content” is “immune” under § 230 of the CDA.
Roommates.com, 521 F.3d at 1175. Even accepting as true
all of the facts Nemet pled as to Consumeraffairs.com’s
liability for the structure and design of its website, the
amended complaint “does not show, or even intimate,”
that Consumeraffairs.com contributed to the allegedly
fraudulent nature of the comments at issue. Iqbal, 129
S.Ct. at 1952. Thus, as to these claimed facts in the
Development Paragraph, Nemet’s pleading not only fails
to show it is plausible that Consumeraffairs.com is *258
an information content provider, but not that it is even a
likely possibility.

We thus conclude that the Development Paragraph failed,
as a matter of law, to state facts upon which it could be
concluded that it was plausible that Consumeraffairs.com
was an information content provider. Accordingly as to
the Development Paragraph, the district court did not err
in granting the Rule 12(b)(6) motion to dismiss because
Nemet failed to plead facts sufficient to show
Consumeraffairs.com was an information content
provider and not covered by CDA immunity.

B. Fabrication of Eight Posts
[15]

Even if the facts pled in the Development Paragraph
are insufficient for Rule 12(b)(6) purposes, Nemet
separately argues that as to eight of the twenty posts, the
amended complaint pled other facts which show
Consumeraffairs.com is an information content provider.
Thus, Nemet argues the motion to dismiss should not
have been granted as to these eight posts.

[14]

We now turn to the remaining factual allegations,
common to all twenty posts from the Development
Paragraph, that Consumeraffairs.com is an information
content provider because it contacted “the consumer to
ask questions about the complaint and to help her draft or
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Consumeraffairs.com’s sole source of income is
advertising and this advertising is tied to its webpage
content, and (4) some of the posts on
Consumeraffairs.com’s website appeared online after
their listed creation date. Nemet’s allegations in this
regard do not allow us to draw any reasonable inferences
that would aid the sufficiency of its amended complaint.

In the other twelve posts, Nemet agreed that it could
identify from its business records the customer making
the posted complaint and the vehicle at issue. However, as
to the eight posts, Nemet pled as to each that “[b]ased
upon the information provided in the post, [Nemet] could
not determine which customer, if any, this post pertained
to.” See, e.g., J.A. at 70. Nemet then pled the following
(the “Fabrication Paragraph”) as to each of the eight
posts:
“Because Plaintiffs cannot confirm that the [customer]
complaint ... was even created by a Nemet Motors
Customer based on the date, model of car, and first
name, Plaintiffs believe that the complaint ... was
fabricated by the *259 Defendant for the purpose of
attracting other consumer complaints. By authoring the
complaint ... the Defendant was therefore responsible
for the substance and content of the complaint.”6

That Nemet may have an overall excellent professional
reputation, earned in part from a paucity of complaints
reported to New York City’s Department of Consumer
Affairs, does not allow us to reasonably infer that the
particular instances of consumer dissatisfaction alleged on
Consumeraffairs.com’s website are false. Furthermore,
Nemet’s allegations in regard to the source of
Consumeraffairs.com’s revenue stream are irrelevant, as
we have already established that Consumer affairs.com’s
development of class-action lawsuits does not render it an
information content provider with respect to the allegedly
defamatory content of the posts at issue. Finally, the fact
that some of these comments appeared on
Consumeraffairs.com’s website after their listed creation
date does not reasonably suggest that they were fabricated
by Consumeraffairs.com. Any number *260 of reasons
could
cause
such
a
delay,
including
Consumeraffairs.com’s review for inappropriate content.
See Iqbal, 129 S.Ct. at 1951.

See, e.g., J.A. at 68. Taking the Fabrication Paragraph as
pled, it is important to note exactly what facts Nemet
claims show Consumeraffairs.com was the actual author
of the eight posts. Nemet’s sole factual basis for the claim
that Consumer affairs.com is the author, and thus an
information content provider not entitled to CDA
immunity, is that Nemet cannot find the customer in its
records based on the information in the post.
Because Nemet was unable to identify the authors of
these comments based on “the date, model of car, and first
name” recorded online, Nemet alleges that these
comments were “fabricated” by Consumeraffairs.com
“for the purpose of attracting other consumer complaints.”
Id. But this is pure speculation and a conclusory
allegation of an element of the immunity claim (“creation
... of information”). 47 U.S.C. § 230(f)(3). Nemet has not
pled that Consumeraffairs.com created the allegedly
defamatory eight posts based on any tangible fact, but
solely because it (Nemet) can’t find a similar name or
vehicle of the time period in Nemet’s business records. Of
course, the post could be anonymous, falsified by the
consumer, or simply missed by Nemet. There is nothing
but
Nemet’s
speculation
which
pleads
Consumeraffairs.com’s role as an actual author in the
Fabrication Paragraph.

We are thus left with bare assertions “devoid of further
factual enhancement,” which are not entitled to an
assumption of truth.7 Id. at 1949. Such conclusory
statements are insufficient as a matter of law to
demonstrate Nemet’s entitlement to relief. See id. As
recently emphasized by the Supreme Court, Rule 8
requires “more than conclusions” to “unlock the doors of
discovery for a plaintiff.” Id. at 1950. Viewed in the
correct “factual context,” id. at 1954, Nemet’s stark
allegations are nothing more than a “formulaic recitation”
of one of the elements of its claims. Id. at 1951. A
plaintiff must offer more than “[t]hreadbare recitals of the
elements of a cause of action” and “conclusory
statements,” however, to show its entitlement to relief. Id.
at 1949.
Viewed in their best light, Nemet’s well-pled allegations
allow us to infer no more than “the mere possibility” that
Consumeraffairs.com was responsible for the creation or
development of the allegedly defamatory content at issue.
Id. at 1950. Nemet has thus failed to nudge its claims that
Consumeraffairs.com is an information content provider
for any of the twenty posts across the line from the
“conceivable to plausible.” Id. at 1952. As a result,
Consumeraffairs.com is entitled to § 230 immunity and
the district court did not err by granting the motion to

On appeal, Nemet argues that its supporting allegations
nonetheless show the Fabrication Paragraph pleads
adequate facts that Consumeraffairs.com is the author of
the eight posts, but each is meritless. These allegations
include (1) that Nemet has an excellent professional
reputation, (2) none of the consumer complaints at issue
have been reported to or acted upon by the New York
City
Department
of
Consumer
Affairs,
(3)
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dismiss.

12(b)(6), Nemet’s complaint must contain sufficient
factual allegations to allow for the plausible conclusion
that Consumeraffairs.com was responsible, in whole or in
part, for the creation of the Internet posts in question.
V.

In disagreement with the majority, I believe that the
allegations of the Amended Complaint adequately set
forth a claim that Consumeraffairs.com was responsible
for the eight posts from fictitious customers.

For the above-stated reasons, we affirm the judgment of
the district court.
AFFIRMED

In the first place, we are required to accept as true, at least
at this stage of the case, Nemet’s allegation that these
eight posts did not represent real customers. Nemet
alleged that it documented each vehicle sale with forms
that give the customer’s full name, address, description of
the vehicle sold, and the date of sale, as well as other
information. Each of the eight posts described in the
Amended Complaint gave the first name and hometown
of the putative customer as well as the make and model of
the vehicle sold by Nemet. All of the posts were dated and
all but one set forth the alleged date of the sale. In spite of
Nemet’s careful documentation of each sale and
comparison with the information provided in the posts,
Nemet was unable to connect any of these posted
complaints with a real transaction.

JONES, Chief District Judge, concurring in part and
dissenting in part:
I agree with my colleagues that as to the twelve posts that
Nemet connected to real customers, the Amended
Complaint fails to sufficiently plead a cause of action.
The facts alleged do not show that as to these posts it is
plausible that Consumeraffairs.com is an information
content provider within the meaning of the
Communications Decency Act.
However, as to the remaining eight posts involving
fictitious customers, which Nemet claims the website
itself fabricated in order to attract other consumer
complaints, I disagree and must respectfully dissent.

Moreover, these were not the sole pertinent factual
allegations. Nemet also alleged the following in its
Amended Complaint:

The majority opinion correctly sets forth the relevant legal
framework. The Communications Decency Act offers
website providers a limited form of immunity from civil
lawsuits. Specifically, the act provides that an “interactive
computer service,” or website host, may not be liable
under state law for website content posted by a third
party. 47 U.S.C.A. § 230(c), (e)(3) (West 2001); Zeran v.
Am. Online, *261 Inc., 129 F.3d 327, 330 (4th Cir.1997).
A website host loses its immunity under § 230, however,
if it is responsible, “in whole or in part, for the creation or
development of information provided through the Internet
or any other interactive computer service.” 47 U.S.C.A. §
230(f)(3) (West 2001).

(1) The eight complaints at issue were never reported to
the New York City Department of Consumer Affairs,
which, according to Nemet, is responsible for policing
consumer issues where Nemet does business, and which
has recently pursued highly publicized consumer
litigation against other car dealers. (Am.Compl.¶¶ 12–14,
J.A. 49.);
(2) Consumeraffairs.com’s website encourages consumers
to complete complaint forms, but the website does not
contain a place for positive reviews. (Am.Compl.¶ 28,
J.A. 53.);

In addition, as the majority opinion points out, the current
federal pleading standards mean that in order to pass
muster a claim must be “ ‘plausible on its face,’ ” which
in turn requires that a complaint’s facts create more than
the “sheer possibility” of a defendant’s liability. Ashcroft
v. Iqbal, –––U.S. ––––, 129 S.Ct. 1937, 1949, 173
L.Ed.2d 868 (2009) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007)).

(3) The website “entices visitors with the possibility of
participating in a class-action lawsuit, with the potential
for a monetary recovery,” by promising to have “class
action attorneys” review all submitted complaints.
(Am.Compl.¶ 29, J.A. 53.);
(4) Consumeraffairs.com earns revenue by selling ads tied
to its webpage content, including the content posted by
consumers. (Am.Compl.¶¶ 21, 22, J.A. 51.);

This means in the context of § 230 that in order to survive
a motion to dismiss under Federal Rule of Civil Procedure

(5)Consumeraffairs.com wrote derogatory statements
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about Nemet on the website in connection with the
alleged consumer complaints, such as the following:

By stating sufficient factual assertions, Nemet has created
the reasonable inference that Consumeraffairs.com wrote
the eight posts to attract additional complaints.

Here’s what Nemet says about itself on its Web site:
“The Nemet Auto Group is an automotive marketing
organization *262 led by the Nemet family since 1916.
For 86 years, the Nemet family has represented many
of the world’s largest and most prestigious automobile
manufacturers selling well over half a million cars
internationally.”

It is true that there may be alternative explanations for
these posts that show that they are not attributable to
Consumeraffairs.com. Nemet may have simply
overlooked eight actual customers in its review of the
company sales documents. The fictitious posts may have
come
from
mischief
makers
unrelated
to
Consumeraffairs.com, or from real consumers who
wished to remain anonymous by falsifying the details of
their transactions. But I don’t believe that any of these
alternatives are any more plausible than Nemet’s claim.

Sounds great, but some of Nemet’s customers aren’t so
impressed, as the complaints in this section indicate. A
selection of assorted recent complaints appears below,
while categorized beefs are listed to the right.

It cannot be the rule that the existence of any other
plausible explanation that points away from liability bars
the claim. Otherwise, there would be few cases that could
make it past the pleading stage. Indeed, as Iqbal teaches,
it is only where there are “more likely explanations” for
the result that the plausibility of the claim is justifiably
suspect. Iqbal, 129 S.Ct. at 1951.

....
... The Nemet complaints pretty well cover the
territory—everything from prices engraved in sand to
advertising that overlooks certain crucial elements. It’s
also interesting to see how Nemet responds when
consumers take the trouble to drag them into court.

While the present federal pleading regime is a significant
change from the past, it remains true that a plaintiff in
federal court need not allege in its initial pleading all of
the facts that will allow it to obtain relief. Otherwise, the
summary judgment process under Rule 56 would have
little meaning. Of course, I don’t know whether Nemet
could have ultimately prevailed on its claim that
Consumeraffairs.com made up the eight posts in question,
or even if it could have withstood a motion for summary
judgment, but under the circumstances it ought to have
been allowed to attempt to prove its case. For that reason,
I respectfully dissent.

....
... [I]f a dealer advertisers a car at a certain price, it is
obligated to honor that price unless it has clearly
disclosed that the price applies only under certain
conditions. Does Nemet know this?
(Am.Compl.¶¶ 33–35, J.A. 54–56.).
While Twombly and Iqbal announced a new, stricter
pleading standard, they did not merge the pleading
requirements of Rule 8 with the burden of proof required
for summary judgment. In fact, the Court in Twombly
stated that “[a]sking for plausible grounds to infer” a
claim’s existence “does not impose a probability
requirement at the pleading stage.” Twombly, 550 U.S. at
556, 127 S.Ct. 1955. The plausibility standard “simply
calls for enough fact to raise a reasonable expectation that
discovery” will lead to information supporting the
plaintiff’s claim. Id. Nemet’s pleading accomplishes this.

Parallel Citations
38 Media L. Rep. 1065, 49 Communications Reg. (P&F)
134

Footnotes
1

The district court exercised jurisdiction over Nemet’s state-law claims pursuant to 28 U.S.C. §§ 1332 & 1367(a). In the district
court, Nemet also pled several federal claims under the Lanham Act, which are not at issue in this appeal. See 15 U.S.C. § 1125.

2

An “interactive computer service” is defined in the CDA as “any information service, system, or access software provider that
provides or enables computer access by multiple users to a computer server, including specifically a service or system that provides
access to the Internet and such systems operated or services offered by libraries or educational institutions.” 47 U.S.C. § 230(f)(2).

3

Nemet does not challenge the dismissal of its original complaint. Consequently, we consider only Nemet’s amended complaint in
this appeal.
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4

There is some disagreement as to whether the statutory bar under § 230 is an immunity or some less particular form of defense for
an interactive computer service provider. The Seventh Circuit, for example, prefers to read “ § 230(c)(1) as a definitional clause
rather than as an immunity from liability.” Doe v. GTE Corp., 347 F.3d 655, 660 (7th Cir.2003); see also Craigslist, Inc., 519 F.3d
at 669. Of whatever academic interest that distinction may be, our Circuit clearly views the § 230 provision as an immunity: “By
its plain language, § 230 creates a federal immunity to any cause of action that would make service providers liable for information
originating with a third-party user of the service.” Zeran, 129 F.3d at 330.

5

Although the district court dismissed Nemet’s amended complaint before the Supreme Court rendered its decision in Iqbal, we
“apply the law as it exists at the time of our decision.” United States v. Carolina Transformer Co., 978 F.2d 832, 836 n. 3 (4th
Cir.1992).

6

Although it appears odd, to say the least, that as to these eight posts Nemet pled in the Development Paragraph that
Consumeraffairs.com steered the customer to make a false complaint by manipulation of the website and then contacting the
consumer to revise and redraft the complaint, and at the same time also pleads in the Fabrication Paragraph that
Consumeraffairs.com simply fabricated the entire post, we will assume Nemet is pleading in the alternative. Consumeraffairs.com
raised no objection to the seemingly contradictory factual allegations and the district court considered none.

7

Nemet’s amended complaint alleges that several comments Consumeraffairs.com overtly created and posted on its website also
support its claims for defamation and tortious interference with a business expectancy. In these statements, Consumeraffairs.com
provides commentary on the complaints posted on its website, noting that “some of Nemet’s customers aren’t so impressed” with
Nemet’s services and opining that these complaints “pretty well cover the territory” of things that “can go wrong when buying a
car.” J.A. at 55. Consumeraffairs.com also questioned whether Nemet knew that “if a dealer advertis[es] a car at a certain price, it
is obligated to honor that price unless it has clearly disclosed that the price applies only under certain conditions.” Id. at 56.
Because Nemet failed to argue in its opening brief that these comments contributed to the sufficiency of its amended complaint, we
will not consider them in this appeal. See Cavallo v. Star Enter., 100 F.3d 1150, 1152 n. 2 (4th Cir.1996).

End of Document

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

80

80

Schneider v. Amazon.com, Inc., 108 Wash.App. 454 (2001)
31 P.3d 37, 29 Media L. Rep. 2421

108 Wash.App. 454
Court of Appeals of Washington,
Division 1.
Jerome SCHNEIDER, an individual, Appellant,
v.
AMAZON.COM, INC., a Washington corporation;
and John Does and Jane Does I-X, and the marital
communities comprised thereof, Respondents.

[3]

If a plaintiff can prove any set of facts consistent
with the complaint that would entitle him or her
to relief, including hypothetical facts not in the
formal record, then the claim should not be
dismissed for failure to state a claim.

No. 46791-3-I. | Sept. 17, 2001.
Author brought action against online bookseller for
negligent misrepresentation, tortious interference, and
breach of contract after bookseller failed to remove
negative reviews of author’s book. The Superior Court,
King County, Robert H. Alsdorf, J., granted bookseller’s
motion for summary judgment. Author appealed. The
Court of Appeals, Ellington, J., held that bookseller had
immunity under statute as the publisher of content
provided by others.

[4]

Affirmed.

Appeal and Error
Cases Triable in Appellate Court
Court of Appeals reviews a dismissal for failure
to state a claim de novo.

6 Cases that cite this headnote

[5]

[2]

Telecommunications
Persons and Entities Liable; Immunity
Online bookseller had immunity under
Communications Decency Act from breach of
contract action by author for bookseller’s failure
to remove negative book reviews from its web
site, where bookseller was a provider of an
interactive computer service, bookseller was a
publisher of information, and that information
was not provided by bookseller but rather by its
web site users. Communications Act of 1934, §
230(c)(1), as amended, 47 U.S.C.A. § 230(c)(1).

West Headnotes (12)
[1]

Pretrial Procedure
Availability of Relief Under Any State of
Facts Provable

Pretrial Procedure
Insufficiency in General
Pretrial Procedure
Construction of Pleadings

Telecommunications
Persons and Entities Liable; Immunity
Three elements are thus required for immunity
under the Communications Decency Act (CDA):
the defendant must be a provider or user of an
“interactive computer service”, the asserted
claims must treat the defendant as a publisher or
speaker of information, and the information
must be provided by another “information
content provider.” Communications Act of
1934, § 230(c)(1), as amended, 47 U.S.C.A. §
230(c)(1).

Dismissal for failure to state a claim is
appropriate only if it appears beyond a
reasonable doubt that the complaint alleges no
facts that would justify recovery; the plaintiff’s
allegations and any reasonable inferences
therefrom are accepted as true.

12 Cases that cite this headnote
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[9]

[6]

Telecommunications
Persons and Entities Liable; Immunity

Online bookseller was a publisher for purposes
of immunity under the Communications
Decency Act (CDA) for its failure to remove
negative reviews submitted by readers of
author’s book; question of removal of reviews
was an exercise of editorial discretion, and CDA
expressly did not limit its grant of immunity to
tort claims. Communications Act of 1934, §
230(c)(1), as amended, 47 U.S.C.A. § 230(c)(1).

Online bookseller was a “provider or user of
interactive computer services” within meaning
of immunity provision of Communications
Decency Act (CDA) in author’s breach of
contract action concerning bookseller’s failure
to remove negative reviews, where users could
post messages concerning books on the
bookseller’s web site, and thus bookseller
enabled computer access by multiple users to its
computer server. Communications Act of 1934,
§ 230(c)(1), (f)(2), as amended, 47 U.S.C.A. §
230(c)(1), (f)(2).

[10]

11 Cases that cite this headnote

[7]

Telecommunications
Persons and Entities Liable; Immunity
Lawsuits seeking to hold an internet service
provider (ISP) liable for its exercise of a
publisher’s traditional editorial functions,such as
deciding whether to publish, withdraw, postpone
or alter content, are barred by the
Communications
Decency
Act
(CDA).
Communications Act of 1934, § 230(c)(1), as
amended, 47 U.S.C.A. § 230(c)(1).

Telecommunications
Persons and Entities Liable; Immunity
Internet service providers (ISP) are recognized
as providers of interactive computer services for
purposes
of
immunity
under
the
Communications
Decency
Act
(CDA).
Communications Act of 1934, § 230(c)(1),
(f)(2), as amended, 47 U.S.C.A. § 230(c)(1),
(f)(2).

4 Cases that cite this headnote

[11]

13 Cases that cite this headnote

[8]

Telecommunications
Persons and Entities Liable; Immunity

Telecommunications
Civil Liabilities; Illegal or Improper Purposes
Publication of content by an internet service
provider (ISP) on its web site includes the
failure to remove that content when first
communicated
by
another
party.
Communications Act of 1934, § 230(c)(1), as
amended, 47 U.S.C.A. § 230(c)(1).

Telecommunications
Persons and Entities Liable; Immunity
The purpose of the immunity provision of the
Communications Decency Act (CDA) was to
remove disincentives to self regulation on the
part of an internet service provider (ISP).
Communications Act of 1934, § 230(c)(1), as
amended, 47 U.S.C.A. § 230(c)(1).

2 Cases that cite this headnote

[12]

Telecommunications
Persons and Entities Liable; Immunity
Fact that online bookseller had the right to edit
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readers’ online reviews of author’s book, and
fact that bookseller claimed licensing rights in
the posted online material, did not make
bookseller the content provider for purposes of
immunity under Communications Decency Act
(CDA) from breach of contract claim for failure
to remove reviews, where there were no
allegations that bookseller altered or edited the
reviews, nor that bookseller was responsible for
creating or developing the negative reviews.
Communications Act of 1934, § 230(c)(1), as
amended, 47 U.S.C.A. § 230(c)(1).

-Time-sensitive material (i.e., promotional tours,
seminars, lectures, etc.).
-Single-word reviews. We want to know why you
liked or disliked the book.
-Comments focusing solely on the author.
-No spoilers! Please don’t reveal crucial plot
elements.
-Phone numbers, mail addresses, URLs.
- *458 Availability, price, or
ordering/shipping information.1

6 Cases that cite this headnote

alternative

Visitors to Amazon’s web site are informed that “Any
review in violation of these guidelines may not be
posted.”2 A visitor who submits a review grants Amazon a
non-exclusive royalty-free right to use the review.
Attorneys and Law Firms
Amazon posted visitors’ comments about Schneider and
his books. The comments were negative; one alleged
Schneider was a felon. Schneider’s employee complained.
Amazon’s representative agreed that one or more of the
postings violated the guidelines and should be removed,
and promised to take **39 steps to remove the postings
within one to two business days. Two days later, the
posting had not been removed.

**38 *457 Michael D. Meyers, Meyers & Parker, Seattle,
for Appellant.
Elizabeth L. McDougall-Tural, Perkins, Coie, LP, Seattle
for Respondents.
Opinion
ELLINGTON, J.

Schneider filed an action for defamation and tortious
interference with a business expectancy, naming Amazon
and multiple “John and Jane Does.” Amazon moved to
dismiss under CR 12(b)(6) on grounds it was immune
from liability under the Communications Decency Act of
1996, 47 U.S.C. § 230. Schneider then amended his
complaint, deleting the defamation claim and alleging
negligent misrepresentation, tortious interference, and
breach of contract. The amended complaint alleges the
anonymous postings contained “false, defamatory and/or
scurrilous comments regarding Mr. Schneider and his
business,” and that Amazon exercises editorial discretion
and decision-making authority over the posting of
comments at its site.3

The Communications Decency Act immunizes
Amazon.com, Inc. from liability for allegedly defamatory
comments posted by third parties on Amazon’s web site.
We therefore affirm dismissal of all claims against
Amazon.

FACTS
Jerome Schneider wrote several books relating to taxation
and asset protection. The books are for sale at the web site
of Amazon.com, Inc. (Amazon). In addition to enabling
purchases, Amazon’s web site provides a forum for
visitors to air their opinions about books. Amazon sets the
following guidelines for comments:

Amazon filed a second motion to dismiss on the same
grounds. The trial court granted the motion and dismissed
all claims against Amazon with prejudice. Schneider filed
a motion for reconsideration requesting permission to
amend the complaint to plead foreign law, which the trial
court denied.

While we appreciate your comments, we respectfully
request that you refrain from including the following in
your review:
-Profanity, obscenities, or spiteful remarks.

*459 DISCUSSION
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[1] [2] [3]

[6]

This court reviews a CR 12(b)(6) dismissal de
novo. Dismissal is appropriate only if it appears beyond a
reasonable doubt that the complaint alleges no facts that
would justify recovery.5 The plaintiff’s allegations and
any reasonable inferences therefrom are accepted as true.6
“If a plaintiff can prove any set of facts consistent with
the complaint that would entitle him or her to relief,
including hypothetical facts not in the formal record, then
the claim should not be dismissed.”7

The statute defines “interactive computer service” as
“any information service, system, or access software
provider that provides or enables computer access by
multiple users to a computer server, including specifically
a service or system that provides access to the Internet
and such systems operated or services offered by libraries
or educational institutions.”10 Thus, to qualify for
immunity, a defendant must be a provider or user of an
information service or system that “enables computer
access by multiple users to a computer server.” Schneider
argues § 230 does not extend immunity to web site hosts
who do not enable access to the Internet.

4

Immunity under the Communications Decency Act
Under the Communications Decency Act of 1996(CDA),
interactive computer service providers are immune from
publisher liability.8 The statute provides in relevant part:

[7]

Internet service providers (ISP) are recognized as § 230
providers of interactive computer services. The seminal
decision is Zeran v. America Online, Inc.11 There, a third
party posted a message on an America Online (AOL)
bulletin board, advertising t-shirts with tasteless slogans
related to the bombing of the Oklahoma City federal
building. Those interested in purchasing the t-shirts were
instructed *461 to call the phone number Zeran used for
personal and business purposes. Zeran received a
staggering number of phone calls, consisting of angry and
derogatory messages as well as death threats. Zeran
contacted AOL several times and received assurances that
the message would be removed and the responsible
individual’s account closed. Nevertheless, several more
messages were posted on AOL, and the volume of death
threats increased.

(c) Protection for “good samaritan” blocking and
screening of offensive material
(1) Treatment of publisher or speaker
No provider or user of an interactive computer
service shall be treated as the publisher or
speaker of any information provided by another
information content provider.
(2) Civil liability
No provider or user of an interactive computer
service shall be held liable on account of-

Zeran brought a negligence suit against AOL, seeking to
hold AOL liable for the defamatory speech initiated by
the third party. The Tenth Circuit affirmed dismissal of
Zeran’s complaint, holding “ § 230 forbids the imposition
of publisher liability on a service provider for the exercise
of its editorial and self-regulatory functions.”12

(A) any action voluntarily taken in good faith to
restrict access to or availability of material that
the provider or user considers to be obscene,
lewd, lascivious, filthy, excessively violent,
harassing, or otherwise objectionable, *460
whether or not such material is constitutionally
protected; or
(B) any action taken to enable or make available
to information content providers or others the
technical means to restrict access to material
described in paragraph (1).9
[4] [5]
Three elements are thus required for § 230
immunity: the defendant must be a provider or user of an
“interactive computer service”; the asserted claims must
treat the defendant as a publisher or speaker of
information; and the information must be provided by
another “information content provider.” Schneider argues
none of these elements was satisfied here.

We find no case addressing application of the statute to
interactive web site operators.13 But Amazon’s web site
postings appear indistinguishable from AOL’s message
board for § 230 purposes. Schneider points out that web
site operators do not provide access to the Internet, but
this is irrelevant. Under the statutory definition, access
providers are only a subclass of the broader definition of
interactive service providers entitled to immunity
(“provides or enables computer access by multiple users
to a computer server, including specifically a service ...
that provides access”14). According to Schneider’s
complaint, Amazon’s web site enables visitors to the site
to comment about authors and their work, thus providing
an information service that necessarily enables access by
multiple users to a server. This brings Amazon squarely
within the definition.

**40 1. Amazon Is a Provider or User of Interactive
Computer Services
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Our holding derives from the plain language of the
statute. It is supported by legislative history and by
findings *462 and policy statement in the statute:

criminal laws *463 to deter and punish trafficking in
obscenity, stalking, and harassment by means of
computer.15
[8]

(a) Findings

Congress passed § 230 “to remove disincentives to
selfregulation” created by a New York state court
decision holding an ISP strictly liable for unidentified
third parties’ defamatory comments posted on its bulletin
board.16 As the Tenth Circuit explained in Zeran,
Congress deliberately chose not to deter harmful online
speech by means of civil liability on “companies that
serve as intermediaries for other parties’ potentially
injurious messages.”17 Congress intended to encourage
self-regulation,18 and immunity is the form of that
encouragement. We can discern no difference between
web site operators and ISPs in the degree to which
immunity will encourage editorial decisions that will
reduce the volume of offensive material on the Internet.

The Congress finds the following:
(1) The rapidly developing array of Internet and
other interactive computer services available to
individual Americans represent an extraordinary
advance in the availability of educational and
informational resources to our citizens.
(2) These services offer users a great degree of
control over the information that they receive, as
well as the potential for even greater control in the
future as technology develops.
(3) The Internet and other interactive computer
services offer a forum for a true diversity of political
discourse, unique opportunities for cultural
development, and myriad avenues for intellectual
activity.

Under the plain language of the statute, Amazon is a
provider of interactive computer services for purposes of
§ 230(f)(2).

(4) The Internet and other interactive computer
services have flourished, to the **41 benefit of all
Americans, with a minimum of government
regulation.

2. Schneider’s Claims Treat Amazon as a Publisher
[10] [11]
The next question is whether Schneider’s
complaint treats Amazon as a publisher. Section 230
“precludes courts from entertaining claims that would
place a computer service provider in a publisher’s role.
Thus, lawsuits seeking to hold a service provider liable
for its exercise of a publisher’s traditional editorial
functions-such as deciding whether to publish, withdraw,
postpone or alter content-are barred.”19 Publication
includes “the failure to remove [content] ... when first
communicated by another party.”20 In his amended
complaint, Schneider alleged that “Amazon.com exercises
editorial discretion and decision- *464 making authority
over the posting of comments at its site.”21 Schneider’s
complaint thus treats Amazon as a publisher.
[9]

(5) Increasingly Americans are relying on interactive
media for a variety of political, educational, cultural,
and entertainment services.
(b) It is the policy of the United States(1) to promote the continued development of the
Internet and other interactive computer services and
other interactive media;
(2) to preserve the vibrant and competitive free
market that presently exists for the Internet and other
interactive computer services, unfettered by Federal
or State regulation;

Schneider argues, however, that the statute bars only tort
claims, and that his claims sound in contract, not tort.
Schneider asserts he “does not seek to hold Amazon liable
for initially posting the defamatory comments and
reviews submitted by third parties-he seeks to recover the
damages
which
flowed
from
Amazon’s
misrepresentations and breach [of] its agreement
following the postings,”22 because Amazon promised to
remove the offensive posting, failed to do so, and
reposted the reviews rather than deleting them.

(3) to encourage the development of technologies
which maximize user control over what information
is received by individuals, families, and schools who
use the Internet and other interactive computer
services;
(4) to remove disincentives for the development and
utilization of blocking and filtering technologies that
empower parents to restrict their children’s access to
objectionable or inappropriate online material; and
(5) to ensure vigorous enforcement of Federal

We reject this analysis. First, assuming Schneider could
prove existence of an enforceable **42 promise to
remove the comments, Schneider’s claim is based entirely
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on the purported breach-failure to remove the postingwhich is an exercise of editorial discretion. This is the
activity the statute seeks to protect. More important,
however, is the fact that § 230 does not limit its grant of
immunity to tort claims: “No cause of action may be
brought and no liability may be imposed under any State
or local law that is inconsistent with this section.”23 Were
the statute not clear enough, legislative history
demonstrates Congress intended to extend immunity to all
civil claims: “This section provides ‘Good Samaritan’
protections from civil liability for providers or users of an
interactive computer service for actions to restrict or to
enable restriction of access to objectionable online
material.”24 Schneider’s argument rests mainly upon his
reading of the Fourth Circuit’s opinion in Zeran, but that
court did not discuss application of the statute to contract
claims, and cannot be fairly read as implying, much less
holding, that § 230 immunity is limited to tort claims.
Finally, courts that have considered *465 the question
have held § 230 provides immunity to civil claims
generally.25

information content provider. The Tenth Circuit
disagreed: “By deleting the allegedly inaccurate stock
quotation information, Defendant **43 was simply
engaging in the editorial functions Congress sought to
protect.”30
We agree with the circuit court’s analysis. And if actual
editing does not create liability, the mere right to edit can
hardly do so; Schneider does not allege Amazon actually
altered or edited the comments.
Schneider’s licensing rights argument was rejected in
Blumenthal v. Drudge.31 Blumenthal sued Drudge and
AOL for allegedly defamatory statements made by
Drudge in an electronic publication available to AOL
subscribers under a licensing agreement. The licensing
agreement provided that Drudge would “create, edit,
update, and otherwise manage the content of the
publication,” and AOL could “remove content that AOL
reasonably determine[s] to violate AOL’s then standard
terms of service.”32 Drudge emailed each new edition to
AOL, who then made it available to AOL subscribers.
The Blumenthal court held the statute mandates
immunity:

Schneider’s amended complaint treats Amazon as a
publisher within the scope of § 230.

Congress has made a different policy choice by
providing immunity even where the interactive service
provider has an active, even aggressive role in making
available content prepared *467 by others. In some sort
of quid pro quo arrangement with the service provider
community, Congress has conferred immunity from
tort liability as an incentive to Internet service
providers to self-police the Internet for obscenity and
other offensive material, even where the self-policing is
unsuccessful or not even attempted.33
We agree with the Blumenthal court as to the scope of the
protection granted by § 230. Schneider attempts to
distinguish Blumenthal, arguing Amazon’s licensing
rights are “significantly broader and deeper than AOL’s”
licensing rights.34 But this is irrelevant. There is no
allegation that Amazon was responsible for creating or
developing the negative comments. Amazon was not a
content provider under the allegations in Schneider’s
complaint.

3. Amazon Is Not the Information Content Provider
[12]
Immunity extends only when the content is not
provided by the service entity: “No provider or user of an
interactive computer service shall be treated as the
publisher or speaker of any information provided by
another information content provider.”26 An information
content provider is “any person or entity that is
responsible, in whole or in part, for the creation or
development of information provided through the Internet
or any other interactive computer service.”27
Schneider does not claim Amazon created the information
about him. Rather, he argues that because Amazon had
the right to edit the posting, and because Amazon claims
licensing rights in the posted material,28 Amazon in effect
became the content provider.
*466 Both of Schneider’s arguments have been rejected.
In Ben Ezra, Weinstein, and Co. v. America Online, Inc.29
the Tenth Circuit considered whether AOL’s editing of
content rendered it an information content provider. AOL
provided access to allegedly inaccurate information
regarding Ben Ezra’s publicly-traded stock. The
information came from an independent stock quote
provider and a software provider. AOL deleted and
altered some of the information, and Ben Ezra alleged that
AOL worked so closely with the independent parties in
creating and developing the information that AOL was an

Because all three elements for § 230 immunity are
satisfied, the trial court properly concluded § 230 bars
Schneider’s claims against Amazon.35
Affirmed.

BECKER, A.C.J., and KENNEDY, J., concur.
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31 P.3d 37, 29 Media L. Rep. 2421
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of pleading foreign law. Schneider cited no authority and devoted no argument to this issue in his brief, merely asserting that
“Amazon is not shielded by the Consumer Decency Act in Canada ... [or] the United Kingdom.” App. Br. at 22. We therefore
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information
posted
by
third
parties.
Telecommunications Act of 1996, § 509(c)(1),
47 U.S.C.A. § 230(c)(1).

129 F.3d 327
United States Court of Appeals,
Fourth Circuit.

34 Cases that cite this headnote

Kenneth M. ZERAN, Plaintiff-Appellant,
v.
AMERICA ONLINE, INCORPORATED,
Defendant-Appellee.

[3]

No. 97-1523. | Argued Oct. 2, 1997. | Decided Nov.
12, 1997.

Telecommunications
Persons and Entities Liable; Immunity
Communications Decency Act (CDA) creates
federal immunity to any cause of action that
would make interactive computer service
providers liable for information originating with
third-party user of service. Telecommunications
Act of 1996, § 509(c)(1), 47 U.S.C.A. §
230(c)(1).

Negligence action was brought against commercial
interactive computer service provider alleging that
provider unreasonably delayed in removing defamatory
messages posted by unidentified third party, refused to
post retractions of those messages, and failed to screen for
similar postings thereafter. The United States District
Court for the Eastern District of Virginia, T.S. Ellis, III,
J., 958 F.Supp. 1124, granted provider’s motion for
judgment on pleadings. Plaintiff appealed. The Court of
Appeals, Wilkinson, Chief Judge, held that: (1)
Communications Decency Act (CDA) barred claims, and
(2) CDA applies to any complaint instituted after its
effective date, regardless of when relevant conduct giving
rise to claims occurred.

75 Cases that cite this headnote

[4]

Telecommunications
Persons and Entities Liable; Immunity
Communications Decency Act (CDA) bars
lawsuits seeking to hold interactive computer
service provider liable for its exercise of
publisher’s traditional editorial functions, such
as deciding whether to publish, withdraw,
postpone or alter content.

Affirmed.

West Headnotes (9)

92 Cases that cite this headnote
[1]

Federal Courts
Pleadings
On appeal of grant of motion for judgment on
pleadings, Court of Appeals accepts facts
alleged in complaint as true.

[5]

Communications Decency Act (CDA) was
enacted, in part, to maintain robust nature of
Internet communication and, accordingly, to
keep government interference therein to
minimum. Telecommunications Act of 1996, §
509(c)(1), 47 U.S.C.A. § 230(c)(1).

15 Cases that cite this headnote

[2]

Telecommunications
Purpose

Libel and Slander
By Others in General

4 Cases that cite this headnote
Communications
Decency
Act
(CDA)
immunized commercial interactive computer
service provider from liability for defamatory
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[6]

any complaint instituted after its effective date,
regardless of when relevant conduct giving rise
to claims occurred. Telecommunications Act of
1996, § 509(d)(3), 47 U.S.C.A. § 230(d)(3).

Telecommunications
Purpose
One important purpose of Communications
Decency Act (CDA) was to encourage
interactive computer service providers to selfregulate dissemination of offensive material
over their services. Telecommunications Act of
1996, § 509(c)(1), 47 U.S.C.A. § 230(c)(1).

3 Cases that cite this headnote

Attorneys and Law Firms

12 Cases that cite this headnote

[7]

*328 ARGUED: John Saul Edwards, Law Offices of
John S. Edwards, Roanoke, VA; Leo Kayser, III, Kayser
& Redfern, New York City, for Appellant. Patrick Joseph
Carome, Wilmer, Cutler & Pickering, Washington, DC,
for Appellee. ON BRIEF: John Payton, Samir Jain,
Wilmer, Cutler & Pickering, Washington, DC; Randall J.
Boe, America Online, Inc., Dulles, VA, for Appellee.

Libel and Slander
By Others in General
While publishers may be liable for defamatory
statement in their works even if they lacked
specific knowledge that such statement was
included, distributors are free from liability for
defamatory statements in materials they
distribute unless, at minimum, they actually
knew of defamatory statements upon which
liability is based.

Before WILKINSON, Chief Judge, RUSSELL, Circuit
Judge, and BOYLE, Chief United States District Judge
for the Eastern District of North Carolina, sitting by
designation.
Opinion

3 Cases that cite this headnote

[8]

Affirmed by published opinion. Chief Judge
WILKINSON wrote the opinion, in which Judge
RUSSELL and Chief Judge BOYLE joined.
Libel and Slander
By Others in General
Interactive computer service provider was
“publisher” under Communications Decency
Act (CDA) with respect to claim that provider
failed to promptly remove defamatory
statements posted by third party when informed
of those statements; thus, CDA precluded
provider’s
liability
on
that
claim.
Telecommunications Act of 1996, § 509(c)(1),
47 U.S.C.A. § 230(c)(1).

OPINION
WILKINSON, Chief Judge:
Kenneth Zeran brought this action against America
Online, Inc. (“AOL”), arguing that AOL unreasonably
delayed in removing defamatory messages posted by an
unidentified third party, refused to post retractions of
those messages, and failed to screen for similar postings
thereafter. The district court granted judgment for AOL
on the grounds that the Communications Decency Act of
1996 (“CDA”)-47 U.S.C. § 230-bars Zeran’s claims.
Zeran appeals, arguing that § 230 leaves intact liability for
interactive computer service providers who possess notice
of defamatory material posted through their services. He
also contends that § 230 does not apply here because his
claims arise from AOL’s alleged negligence prior to the
CDA’s enactment. Section 230, however, plainly

78 Cases that cite this headnote

[9]

Telecommunications
Retroactive Operation
Communications Decency Act (CDA) applies to
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immunizes computer service providers like AOL from
liability for information that originates with third parties.
Furthermore, Congress clearly expressed its intent that §
230 apply to lawsuits, like Zeran’s, instituted after the
CDA’s enactment. Accordingly, we affirm the judgment
of the district court.

On April 26, the next day, an unknown person posted
another message advertising additional shirts with new
tasteless slogans related to the Oklahoma City bombing.
Again, interested buyers were told to call Zeran’s phone
number, to ask for “Ken,” and to “please call back if
busy” due to high demand. The angry, threatening phone
calls intensified. Over the next four days, an unidentified
party continued to post messages on AOL’s bulletin
board, advertising additional items including bumper
stickers and key chains with still more offensive slogans.
During this time period, Zeran called AOL repeatedly and
was told by company representatives that the individual
account from which the messages were posted would
soon be closed. Zeran also reported his case to Seattle FBI
agents. By April 30, Zeran was receiving an abusive
phone call approximately every two minutes.

I.
“The Internet is an international network of
interconnected
computers,”
currently
used
by
approximately 40 million people worldwide. Reno v.
ACLU, 521 U.S. 844, ----, 117 S.Ct. 2329, 2334, 138
L.Ed.2d 874 (1997). One of the many means by which
individuals access the Internet is through an interactive
computer service. These services offer not only a
connection to the Internet as a whole, *329 but also allow
their subscribers to access information communicated and
stored only on each computer service’s individual
proprietary network. Id. AOL is just such an interactive
computer service. Much of the information transmitted
over its network originates with the company’s millions
of subscribers. They may transmit information privately
via electronic mail, or they may communicate publicly by
posting messages on AOL bulletin boards, where the
messages may be read by any AOL subscriber.

Meanwhile, an announcer for Oklahoma City radio station
KRXO received a copy of the first AOL posting. On May
1, the announcer related the message’s contents on the air,
attributed them to “Ken” at Zeran’s phone number, and
urged the listening audience to call the number. After this
radio broadcast, Zeran was inundated with death threats
and other violent calls from Oklahoma City residents.
Over the next few days, Zeran talked to both KRXO and
AOL representatives. He also spoke to his local police,
who subsequently surveilled his home to protect his
safety. By May 14, after an Oklahoma City newspaper
published a story exposing the shirt advertisements as a
hoax and after KRXO made an on-air apology, the
number of calls to Zeran’s residence finally subsided to
fifteen per day.

[1]

The instant case comes before us on a motion for
judgment on the pleadings, see Fed.R.Civ.P. 12(c), so we
accept the facts alleged in the complaint as true. Bruce v.
Riddle, 631 F.2d 272, 273 (4th Cir.1980). On April 25,
1995, an unidentified person posted a message on an AOL
bulletin board advertising “Naughty Oklahoma T-Shirts.”
The posting described the sale of shirts featuring
offensive and tasteless slogans related to the April 19,
1995, bombing of the Alfred P. Murrah Federal Building
in Oklahoma City. Those interested in purchasing the
shirts were instructed to call “Ken” at Zeran’s home
phone number in Seattle, Washington. As a result of this
anonymously perpetrated prank, Zeran received a high
volume of calls, comprised primarily of angry and
derogatory messages, but also including death threats.
Zeran could not change his phone number because he
relied on its availability to the public in running his
business out of his home. Later that day, Zeran called
AOL and informed a company representative of his
predicament. The employee assured Zeran that the posting
would be removed from AOL’s bulletin board but
explained that as a matter of policy AOL would not post a
retraction. The parties dispute the date that AOL removed
this original posting from its bulletin board.

Zeran first filed suit on January 4, 1996, against radio
station KRXO in the United States District Court for the
Western District of Oklahoma. On April 23, 1996, he
filed this separate suit against AOL in the same court.
Zeran did not bring any action against the party who
posted the offensive messages.1 After Zeran’s suit against
AOL was transferred to the Eastern District of Virginia
pursuant to 28 U.S.C. § 1404(a), AOL answered Zeran’s
complaint and interposed 47 U.S.C. § 230 as an
affirmative defense. AOL then moved for judgment on
the pleadings pursuant to Fed.R.Civ.P. 12(c). *330 The
district court granted AOL’s motion, and Zeran filed this
appeal.

II.
A.

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

91

91

Zeran v. America Online, Inc., 129 F.3d 327 (1997)
25 Media L. Rep. 2526, 10 Communications Reg. (P&F) 456
[2]

Because § 230 was successfully advanced by AOL in
the district court as a defense to Zeran’s claims, we shall
briefly examine its operation here. Zeran seeks to hold
AOL liable for defamatory speech initiated by a third
party. He argued to the district court that once he notified
AOL of the unidentified third party’s hoax, AOL had a
duty to remove the defamatory posting promptly, to notify
its subscribers of the message’s false nature, and to
effectively screen future defamatory material. Section 230
entered this litigation as an affirmative defense pled by
AOL. The company claimed that Congress immunized
interactive computer service providers from claims based
on information posted by a third party.

None of this means, of course, that the original culpable
party who posts defamatory messages would escape
accountability. While Congress acted to keep government
regulation of the Internet to a minimum, it also found it to
be the policy of the United States “to ensure vigorous
enforcement of Federal criminal laws to deter and punish
trafficking in obscenity, stalking, and harassment by
means of computer.” Id. § 230(b)(5). Congress made a
policy choice, however, not to deter harmful online
speech through the separate route of imposing tort
liability on companies that serve as intermediaries *331
for other parties’ potentially injurious messages.
Congress’ purpose in providing the § 230 immunity was
thus evident. Interactive computer services have millions
of users. See Reno v. ACLU, 521U.S. at ----, 117 S.Ct. at
2334 (noting that at time of district court trial,
“commercial online services had almost 12 million
individual subscribers”). The amount of information
communicated via interactive computer services is
therefore staggering. The specter of tort liability in an area
of such prolific speech would have an obvious chilling
effect. It would be impossible for service providers to
screen each of their millions of postings for possible
problems. Faced with potential liability for each message
republished by their services, interactive computer service
providers might choose to severely restrict the number
and type of messages posted. Congress considered the
weight of the speech interests implicated and chose to
immunize service providers to avoid any such restrictive
effect.

[3] [4]

The relevant portion of § 230 states: “No provider or
user of an interactive computer service shall be treated as
the publisher or speaker of any information provided by
another information content provider.” 47 U.S.C. §
230(c)(1).2 By its plain language, § 230 creates a federal
immunity to any cause of action that would make service
providers liable for information originating with a thirdparty user of the service. Specifically, § 230 precludes
courts from entertaining claims that would place a
computer service provider in a publisher’s role. Thus,
lawsuits seeking to hold a service provider liable for its
exercise of a publisher’s traditional editorial functionssuch as deciding whether to publish, withdraw, postpone
or alter content-are barred.
[5]

The purpose of this statutory immunity is not difficult
to discern. Congress recognized the threat that tort-based
lawsuits pose to freedom of speech in the new and
burgeoning Internet medium. The imposition of tort
liability on service providers for the communications of
others represented, for Congress, simply another form of
intrusive government regulation of speech. Section 230
was enacted, in part, to maintain the robust nature of
Internet communication and, accordingly, to keep
government interference in the medium to a minimum. In
specific statutory findings, Congress recognized the
Internet and interactive computer services as offering “a
forum for a true diversity of political discourse, unique
opportunities for cultural development, and myriad
avenues for intellectual activity.” Id. § 230(a)(3). It also
found that the Internet and interactive computer services
“have flourished, to the benefit of all Americans, with a
minimum of government regulation.” Id. § 230(a)(4)
(emphasis added). Congress further stated that it is “the
policy of the United States ... to preserve the vibrant and
competitive free market that presently exists for the
Internet and other interactive computer services,
unfettered by Federal or State regulation.” Id. § 230(b)(2)
(emphasis added).

[6]

Another important purpose of § 230 was to encourage
service providers to self-regulate the dissemination of
offensive material over their services. In this respect, §
230 responded to a New York state court decision,
Stratton Oakmont, Inc. v. Prodigy Servs. Co., 1995 WL
323710 (N.Y.Sup.Ct. May 24, 1995). There, the plaintiffs
sued Prodigy-an interactive computer service like AOLfor defamatory comments made by an unidentified party
on one of Prodigy’s bulletin boards. The court held
Prodigy to the strict liability standard normally applied to
original publishers of defamatory statements, rejecting
Prodigy’s claims that it should be held only to the lower
“knowledge” standard usually reserved for distributors.
The court reasoned that Prodigy acted more like an
original publisher than a distributor both because it
advertised its practice of controlling content on its service
and because it actively screened and edited messages
posted on its bulletin boards.
Congress enacted § 230 to remove the disincentives to
selfregulation created by the Stratton Oakmont decision.
Under that court’s holding, computer service providers

© 2013 Thomson Reuters. No claim to original U.S. Government Works.

92

92

Zeran v. America Online, Inc., 129 F.3d 327 (1997)
25 Media L. Rep. 2526, 10 Communications Reg. (P&F) 456

who regulated the dissemination of offensive material on
their services risked subjecting themselves to liability,
because such regulation cast the service provider in the
role of a publisher. Fearing that the specter of liability
would therefore deter service providers from blocking and
screening offensive material, Congress enacted § 230’s
broad immunity “to remove disincentives for the
development and utilization of blocking and filtering
technologies that empower parents to restrict their
children’s access to objectionable or inappropriate online
material.” 47 U.S.C. § 230(b)(4). In line with this
purpose, § 230 forbids the imposition of publisher
liability on a service provider for the exercise of its
editorial and self-regulatory functions.

distributor liability, this theory of liability is merely a
subset, or a species, of publisher liability, and is therefore
also foreclosed by § 230.
The terms “publisher” and “distributor” derive their legal
significance from the context of defamation law.
Although Zeran attempts to artfully plead his claims as
ones of negligence, they are indistinguishable from a
garden variety defamation action. Because the publication
of a statement is a necessary element in a defamation
action, only one who publishes can be subject to this form
of tort liability. Restatement (Second) of Torts § 558(b)
(1977); Keeton et al., supra, § 113, at 802. Publication
does not only describe the choice by an author to include
certain information. In addition, both the negligent
communication of a defamatory statement and the failure
to remove such a statement when first communicated by
another party-each alleged by Zeran here under a
negligence label-constitute publication. Restatement
(Second) of Torts § 577; see also Tacket v. General
Motors Corp., 836 F.2d 1042, 1046-47 (7th Cir.1987). In
fact, every repetition of a defamatory statement is
considered a publication. Keeton et al., supra, § 113, at
799.

B.
[7] [8]

Zeran argues, however, that the § 230 immunity
eliminates only publisher liability, leaving distributor
liability intact. Publishers can be held liable for
defamatory statements contained in their works even
absent proof that they had specific knowledge of the
statement’s inclusion. W. Page Keeton et al., Prosser and
Keeton on the Law of Torts § 113, at 810 (5th ed.1984).
According to Zeran, interactive computer service
providers like AOL are normally considered instead to be
distributors, like traditional news vendors or book sellers.
Distributors cannot be held liable for defamatory
statements contained in the materials they distribute
unless it is proven at a minimum that they have actual
knowledge of the defamatory statements upon which
liability is predicated. Id. at 811 (explaining that
distributors are not liable “in the absence of proof that
they knew or had reason to know of the existence of
defamatory matter contained in matter published”). Zeran
contends that he provided AOL with sufficient notice of
the defamatory statements appearing on the company’s
bulletin board. This notice is significant, says Zeran,
because AOL could be held liable as a distributor only if
it acquired knowledge of the defamatory statements’
existence.

In this case, AOL is legally considered to be a publisher.
“[E]very one who takes part in the publication ... is
charged with publication.” Id. Even distributors are
considered to be publishers for purposes of defamation
law:
Those who are in the business of
making their facilities available to
disseminate the writings composed,
the speeches made, and the
information gathered by others may
also be regarded as participating to
such an extent in making the books,
newspapers,
magazines,
and
information available to others as
to be regarded as publishers. They
are intentionally making the
contents available to others,
sometimes without knowing all of
the
contents-including
the
defamatory content-and sometimes
without any opportunity to
ascertain, in advance, that any
defamatory matter was to be
included in the matter published.

Because of the difference between these two forms of
liability, Zeran contends that the term “distributor” carries
a legally distinct meaning from the term “publisher.”
*332 Accordingly, he asserts that Congress’ use of only
the term “publisher” in § 230 indicates a purpose to
immunize service providers only from publisher liability.
He argues that distributors are left unprotected by § 230
and, therefore, his suit should be permitted to proceed
against AOL. We disagree. Assuming arguendo that
Zeran has satisfied the requirements for imposition of

Id. at 803. AOL falls squarely within this traditional
definition of a publisher and, therefore, is clearly
protected by § 230’s immunity.
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Zeran contends that decisions like Stratton Oakmont and
Cubby, Inc. v. CompuServe Inc., 776 F.Supp. 135
(S.D.N.Y.1991), recognize a legal distinction between
publishers and distributors. He misapprehends, however,
the significance of that distinction for the legal issue we
consider here. It is undoubtedly true that mere conduits,
or distributors, are subject to a different standard of
liability. As explained above, distributors must at a
minimum have knowledge of the existence of a
defamatory statement as a prerequisite to liability. But
this distinction signifies only that different standards of
liability may be applied within the larger publisher
category, depending on the specific type of publisher
concerned. See Keeton et al., supra, § 113, at 799-800
(explaining that every party involved is charged with
publication, although degrees of legal responsibility
differ). To the extent that decisions like Stratton and
Cubby utilize the terms “publisher” and “distributor”
separately, the decisions correctly describe two different
standards of liability. Stratton and Cubby do not,
however, suggest that distributors are not also a type of
publisher for purposes of defamation law.

notice liability in the interactive computer service context.
Liability upon notice would defeat the dual purposes
advanced by § 230 of the CDA. Like the strict liability
imposed by the Stratton Oakmont court, liability upon
notice reinforces service providers’ incentives to restrict
speech and abstain from self-regulation.
If computer service providers were subject to distributor
liability, they would face potential liability each time they
receive notice of a potentially defamatory statement-from
any party, concerning any message. Each notification
would require a careful yet rapid investigation of the
circumstances surrounding the posted information, a legal
judgment concerning the information’s defamatory
character, and an on-the-spot editorial decision whether to
risk liability by allowing the continued publication of that
information. Although this might be feasible for the
traditional print publisher, the sheer number of postings
on interactive computer services would create an
impossible burden in the Internet context. Cf. Auvil v.
CBS 60 Minutes, 800 F.Supp. 928, 931 (E.D.Wash.1992)
(recognizing that it is unrealistic for network affiliates to
“monitor incoming transmissions and exercise on-the-spot
discretionary calls”). Because service providers would be
subject to liability only for the publication of information,
and not for its removal, they would have a natural
incentive simply to remove messages upon notification,
whether the contents were defamatory or not. See
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767,
777, 106 S.Ct. 1558, 1564, 89 L.Ed.2d 783 (1986)
(recognizing that fears of unjustified liability produce a
chilling effect antithetical to First Amendment’s
protection of speech). Thus, like strict liability, liability
upon notice has a chilling effect on the freedom of
Internet speech.

Zeran simply attaches too much importance to the
presence of the distinct notice element in distributor
liability. The simple fact of notice surely cannot transform
one from an original publisher to a distributor in the eyes
of the law. To the contrary, once a computer service
provider receives notice of a potentially defamatory
posting, it is thrust into the role of a traditional publisher.
The computer service provider must decide whether to
publish, edit, or withdraw the posting. In this respect,
Zeran seeks to impose liability on AOL for assuming the
*333 role for which § 230 specifically proscribes liabilitythe publisher role.
Our view that Zeran’s complaint treats AOL as a
publisher is reinforced because AOL is cast in the same
position as the party who originally posted the offensive
messages. According to Zeran’s logic, AOL is legally at
fault because it communicated to third parties an allegedly
defamatory statement. This is precisely the theory under
which the original poster of the offensive messages would
be found liable. If the original party is considered a
publisher of the offensive messages, Zeran certainly
cannot attach liability to AOL under the same theory
without conceding that AOL too must be treated as a
publisher of the statements.

Similarly, notice-based liability would deter service
providers from regulating the dissemination of offensive
material over their own services. Any efforts by a service
provider to investigate and screen material posted on its
service would only lead to notice of potentially
defamatory material more frequently and thereby create a
stronger basis for liability. Instead of subjecting
themselves to further possible lawsuits, service providers
would likely eschew any attempts at self-regulation.
More generally, notice-based liability for interactive
computer service providers would provide third parties
with a no-cost means to create the basis for future
lawsuits. Whenever one was displeased with the speech of
another party conducted over an interactive computer
service, the offended party could simply “notify” the
relevant service provider, claiming the information to be
legally defamatory. In light of the vast amount of speech

Zeran next contends that interpreting § 230 to impose
liability on service providers with knowledge of
defamatory content on their services is consistent with the
statutory purposes outlined in Part IIA. Zeran fails,
however, to understand the practical implications of
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communicated through interactive computer services,
these notices could produce an impossible burden for
service providers, who would be faced with ceaseless
choices of suppressing controversial speech or sustaining
prohibitive liability. Because the probable effects of
distributor liability on the vigor of Internet speech and on
service provider self-regulation are directly contrary to §
230’s statutory purposes, we will not assume that
Congress intended to leave liability upon notice intact.

Zeran here would significantly lessen Congress’ power,
derived from the Commerce Clause, to act in a field
whose international character is apparent. While Congress
allowed for the enforcement of “any State law that is
consistent with [§ 230],” 47 U.S.C. § 230(d)(3), it is
equally plain that Congress’ desire to promote unfettered
speech on the Internet must supersede conflicting
common law causes of action. Section 230(d)(3)
continues: “No cause of action may be brought and no
liability may be imposed under any State or local law that
is inconsistent with this section.” With respect to federalstate preemption, the Court has advised: “[W]hen
Congress has ‘unmistakably ... ordained,’ that its
enactments alone are to regulate a part of commerce, state
laws regulating that aspect of commerce must fall. The
result is compelled whether Congress’ command is
explicitly stated in the statute’s language or implicitly
contained in its structure and purpose.” Jones v. Rath
Packing Co., 430 U.S. 519, 525, 97 S.Ct. 1305, 1309, 51
L.Ed.2d 604 (1977) (citations omitted). Here, Congress’
command is explicitly stated. Its exercise of its commerce
power is clear and counteracts the caution counseled by
the interpretive canon favoring retention of common law
principles.

Zeran finally contends that the interpretive canon favoring
retention of common law principles unless Congress
speaks directly to the issue counsels a restrictive reading
of the *334 § 230 immunity here. See United States v.
Texas, 507 U.S. 529, 534, 113 S.Ct. 1631, 1634-35, 123
L.Ed.2d 245 (1993). This interpretive canon does not
persuade us to reach a different result. Here, Congress has
indeed spoken directly to the issue by employing the
legally significant term “publisher,” which has
traditionally encompassed distributors and original
publishers alike.
The decision cited by Zeran, United States v. Texas, also
recognized that abrogation of common law principles is
appropriate when a contrary statutory purpose is evident.
Id. This is consistent with the Court’s earlier cautions
against courts’ application of the canon with excessive
zeal: “ ‘The rule that statutes in derogation of the common
law are to be strictly construed does not require such an
adherence to the letter as would defeat an obvious
legislative purpose or lessen the scope plainly intended to
be given to the measure.’ ” Isbrandtsen Co. v. Johnson,
343 U.S. 779, 783, 72 S.Ct. 1011, 1014, 96 L.Ed. 1294
(1952) (quoting Jamison v. Encarnacion, 281 U.S. 635,
640, 50 S.Ct. 440, 442, 74 L.Ed. 1082 (1930)); cf. Astoria
Fed. Sav. & Loan Ass’n v. Solimino, 501 U.S. 104, 11011, 111 S.Ct. 2166, 2170-71, 115 L.Ed.2d 96 (1991)
(statute need not expressly delimit manner in which
common law principle is abrogated). Zeran’s argument
flies in the face of this warning. As explained above,
interpreting § 230 to leave distributor liability in effect
would defeat the two primary purposes of the statute and
would certainly “lessen the scope plainly intended” by
Congress’ use of the term “publisher.”

III.
[9]

The CDA was signed into law and became effective on
February 8, 1996. Zeran did not file his complaint until
April 23, 1996. Zeran contends that even if § 230 does bar
the type of claim he brings here, it cannot be applied
retroactively to bar an action arising from AOL’s alleged
misconduct prior to the CDA’s enactment. We disagree.
Section 230 applies by its plain terms to complaints
brought after the CDA became effective. As noted in Part
IIB, the statute provides, in part: “No cause of action may
be brought and no liability may be imposed under any
State or local law that is inconsistent with this section.”
47 U.S.C. § 230(d)(3).
Initially, it is doubtful that a retroactivity issue is even
presented here. Retroactivity concerns arise when a
statute applies to conduct predating its enactment. Section
230 does not directly regulate the activities of interactive
computer service providers like AOL. Instead, § 230 is
addressed only to the bringing of a cause of action. Here,
Zeran *335 did not file his complaint until over two
months after § 230’s immunity became effective. Thus,
the statute’s application in this litigation is in fact
prospective. See St. Louis v. Texas Worker’s
Compensation Comm’n, 65 F.3d 43, 46 (5th Cir.1995)
(holding “issue is not technically one of retroactivity”

Section 230 represents the approach of Congress to a
problem of national and international dimension. The
Supreme Court underscored this point in Reno v. ACLU,
finding that the Internet allows “tens of millions of people
to communicate with one another and to access vast
amounts of information from around the world.[It] is ‘a
unique and wholly new medium of worldwide human
communication.’ ” 521 U.S. at ----, 117 S.Ct. at 2334
(citation omitted). Application of the canon invoked by
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when statute applies to “filing of the complaint”), cert.
denied, 518 U.S. 1024, 116 S.Ct. 2563, 135 L.Ed.2d 1080
(1996); Vernon v. Cassadaga Valley Central Sch. Dist.,
49 F.3d 886, 889 (2d Cir.1995) (same).

a nonfinal tort judgment, much less an unfiled tort claim.
Hammond v. United States, 786 F.2d 8, 12 (1st Cir.1986).
Furthermore, Zeran cannot point to any action he took in
reliance on the law prior to § 230’s enactment. Because §
230 has no untoward retroactive effect, even the
presumption against statutory retroactivity absent an
express directive from Congress is of no help to Zeran
here.

Even if this were a case implicating the application of a
federal statute to pre-enactment events, the Supreme
Court’s Landgraf framework would nevertheless require §
230’s application to Zeran’s claims. Landgraf instructs us
first “to determine whether Congress has expressly
prescribed the statute’s proper reach.” Landgraf v. USI
Film Prods., 511 U.S. 244, 280, 114 S.Ct. 1483, 1505,
128 L.Ed.2d 229 (1994). This case can be resolved at this
first step. In § 230(d)(3), Congress clearly expressed its
intent that the statute apply to any complaint instituted
after its effective date, regardless of when the relevant
conduct giving rise to the claims occurred. Other circuits
have interpreted similar statutory language to clearly
express Congress’ intent that the relevant statutes apply to
bar new actions under statutorily specified conditions. See
Wright v. Morris, 111 F.3d 414, 418 (6th Cir.1997)
(holding language “No action shall be brought ...,” 42
U.S.C. § 1997e(a), to “expressly govern[ ] the bringing of
new actions”), cert. denied, 522 U.S. 906, 118 S.Ct. 263,
139 L.Ed.2d 190 (1997); Abdul-Wadood v. Nathan, 91
F.3d 1023, 1025 (7th Cir.1996) (holding language “In no
event shall a prisoner bring a civil action or appeal a
judgment ...,” 28 U.S.C. § 1915(g), to govern the bringing
of new actions or filing of new appeals).

IV.
For the foregoing reasons, we affirm the judgment of the
district court.
AFFIRMED.

Parallel Citations
25 Media L. Rep. 2526, 10 Communications Reg. (P&F)
456

If we were to find a directive as plain as § 230(d)(3) to be
ambiguous as to Congress’ intent, we would be
announcing a new superclear-statement condition for the
retroactive operation of statutes. Such a jurisprudential
shift would be both unwise and contrary to the Court’s
admonitions in Landgraf: “Retroactivity provisions often
serve entirely benign and legitimate purposes, whether to
respond to emergencies, to correct mistakes, to prevent
circumvention of a new statute in the interval immediately
preceding its passage, or simply to give comprehensive
effect to a new law Congress considers salutary.” 511
U.S. at 267-68, 114 S.Ct. at 1498. Here, Congress decided
that free speech on the Internet and self-regulation of
offensive speech were so important that § 230 should be
given immediate, comprehensive effect.
There finally is a significant contrast between statutes that
impose new liabilities for already-completed conduct and
statutes that govern litigants’ access to courts. For
example, courts often apply intervening statutes that
restrict a court’s jurisdiction. See Landgraf, 511 U.S. at
274, 114 S.Ct. at 1501-02. Section 230 neither imposes
any new liability on Zeran nor takes away any rights
acquired under prior law. No person has a vested right in
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Footnotes
1

Zeran maintains that AOL made it impossible to identify the original party by failing to maintain adequate records of its users. The
issue of AOL’s record keeping practices, however, is not presented by this appeal.

2

Section 230 defines “interactive computer service” as “any information service, system, or access software provider that provides
or enables computer access by multiple users to a computer server, including specifically a service or system that provides access
to the Internet and such systems operated or services offered by libraries or educational institutions.” 47 U.S.C. § 230(e)(2). The
term“information content provider” is defined as “any person or entity that is responsible, in whole or in part, for the creation or
development of information provided through the Internet or any other interactive computer service.” Id. § 230(e)(3). The parties
do not dispute that AOL falls within the CDA’s “interactive computer service” definition and that the unidentified third party who
posted the offensive messages here fits the definition of an “information content provider.”
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