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1
2

INTRODUCTION
Plaintiffs have alleged that they own some of the most successful and famous corporations of

3 their kind in all of Hollywood. FAC ¶¶ 44, 57, 66. Like many such business owners, they seek to
4 influence and control speech about their corporations in the public domain. The result is this Strategic
5 Lawsuit Against Public Participation (or “SLAPP”), which targets and harasses the operator of a
6 consumer-review website, Defendant Yelp, for its role in publishing consumer information about
7 these businesses. The anti-SLAPP statute exists to deter baseless lawsuits such as this one.
8

Plaintiffs assert causes of action for violation of their individual rights of publicity and

9 privacy. They never explain how they could prove the elements of these claims, much less provide
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10 any evidence to support them, and they decline to address Yelp’s arguments on the merits of their
11 claims. This is because Plaintiffs cannot establish a probability of prevailing on their claims. To
12 distract from their inability to support their pleaded claims, Plaintiffs argue instead (1) that Yelp
13 cannot prevail on its defense under Section 230(c)(1) of the Communications Decency Act (“CDA”)
14 and (2) that Yelp engaged in civil extortion by offering to “remove competitor ads.” These arguments
15 are entirely meritless and would not help Plaintiffs anyway, even if they were not. Plaintiffs’ burden
16 here is to provide evidence that they can prevail on the merits of their pleaded publicity and privacy
17 claims. They do not carry that burden by attacking Yelp’s CDA immunity defense, or by pointing to
18 an unpleaded claim for civil extortion, or by misrepresenting the facts, as they do repeatedly.
19

Yelp did not need to address unpleaded causes of action in its opening brief, but even if

20 Plaintiffs had pleaded a civil extortion claim based on Yelp’s “remove competitor ads” product,
21 which enables a business to purchase the advertising space on its own page thereby precluding ads
22 from others appearing on it, Plaintiffs would have no probability of prevailing on such a claim. To
23 prevail on an extortion claim, Plaintiffs must show that Yelp wrongfully used force or fear to induce
24 them to surrender property. But Plaintiffs have not and cannot make this showing because the
25 “remove competitor ads” product is entirely lawful and Plaintiffs do not even attempt to show that
26 Yelp contacted them, much less threatened them in any way, ever. Thus, Plaintiffs’ radical retreat
27 from their pleaded claims is not and could not be a reason to deny the motion. This Court should
28 evaluate the publicity and privacy claims and Yelp’s defenses and grant Yelp’s anti-SLAPP motion.
-5REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
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ARGUMENT

1
2 I.

Step One: Plaintiffs’ Claims Arise from Yelp’s Protected Activity

3

Yelp showed that Plaintiffs’ publicity and privacy claims arise from protected activity. Yelp

4 Mot. 6:24-8:22. In response, Plaintiffs argue that they did not base their claims on Yelp’s speech, but
5 instead on Yelp’s “wrongful conduct.” Plaintiffs’ Opp. 6:11-15, 9:15-16. This argument is meritless.
6

A.

Plaintiffs Base Their Claims on Yelp’s Publication of Business Information

7

As the California Supreme Court recently explained in Wilson v. Cable News Network, Inc., a

8 defendant carries its burden at the first step of the anti-SLAPP analysis by making “two related
9 showings.” 7 Cal. 5th 871, 887 (2019). It must (1) “demonstrate activity qualifying for protection”
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10 and (2) “demonstrate that the activity supplies one or more elements of a plaintiff’s claims.” Id.
11 (emphasis added). “At this stage, the question is only whether a defendant has made out a prima
12 facie case that activity underlying a plaintiff’s claims is statutorily protected [citations], not whether
13 it has shown its acts are ultimately lawful.” Id. at 888. Yelp carried its burden under this test.
14

Yelp’s activity that qualifies for protection under the anti-SLAPP statute was the publication

15 of statements about Plaintiffs’ corporate businesses and the maintaining of a forum—which includes
16 business pages titled with business names as a frame of reference—to facilitate third-party consumer
17 discussion of these consumer-facing corporate businesses. Code Civ. Proc. § 425.16(e)(3)-(4).
18 Plaintiffs’ claims are for right of publicity and unfair competition based solely and exclusively on
19 alleged violation of the right of publicity statute. FAC ¶ 96. One element of each of Plaintiffs’ claims
20 is the use of Plaintiffs’ names or likenesses. Plaintiffs base each their claims on Yelp’s alleged use of
21 their names on its website. FAC ¶¶ 36, 47-48, 60-61, 68-69, 85, 91, 96, 100. Put differently, if Yelp
22 had not published the names and information about Plaintiffs’ corporate businesses on its website,
23 Plaintiffs would have nothing to assert, even on their own misguided terms. Yelp’s publication of
24 Plaintiffs’ business names is an element of any claim that Plaintiffs might assert, and Yelp’s
25 publication of business names is necessary to provide the public with points of reference to enable
26 them to contribute or read reviews, photos, and other consumer-oriented content on its platform.
27

Plaintiffs distance themselves from their publicity and privacy claims in their opposition.

28 They now claim that the “crux” of their complaint is “unfair and unlawful conduct” under the UCL.
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1 Plaintiffs’ Opp. 1:23-25. But Plaintiffs’ complaint asserted causes of action for violations of their
2 rights of publicity and privacy, not antitrust or extortion claims, and so Plaintiffs’ arguments relating
3 to any such unpleaded claims are irrelevant. Under California law, “[a] plaintiff … may not seek to
4 subvert or avoid a ruling on an anti-SLAPP motion by amending the challenged complaint … in
5 response to the motion.” JKC3H8 v. Colton, 221 Cal. App. 4th 468, 477-78 (2013). Plaintiffs’ attempt
6 to invoke new, unpleaded claims is procedurally improper and serves only to demonstrate that they
7 have little to say about the claims they actually asserted.
8

Even if Plaintiffs were to free assert new claims or theories of liability in their opposition

9 memorandum (they are not), the opposition itself demonstrates that Plaintiffs based their claims on
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10 Yelp’s protected activity. The opposition defines Yelp’s “wrongful conduct” as “redirecting viewers
11 to competitors using Plaintiffs’ information on Business Listings authored and created by Yelp unless
12 Yelp is paid to ‘remove competitor ads.’” Opp. 6:12-13 (emphasis added). Thus, the opposition
13 acknowledges that Plaintiffs’ claims (no matter how framed) depend on the publication or “use” of
14 “Plaintiffs’ information” on Yelp’s website, where “viewers” can see it. Id.
15

The only authority that Plaintiffs cite to support their “wrongful conduct” argument at “step

16 one” is DiNapoli v. Yelp Inc., 355 F. Supp. 3d 101 (D. Mass. 2019), which Plaintiffs mischaracterize
17 as a Third Circuit opinion (Opp. 15:14). In that case, the plaintiff asserted claims under Massachusetts
18 law and Yelp responded with an anti-SLAPP motion. Apparently recognizing that his claims were
19 meritless once faced with that motion, the plaintiff responded by voluntarily dismissing his case at the
20 very outset, i.e., the parties did not settle. Thus, the district court never ruled on the sufficiency or
21 merits of the allegations. When Yelp sought attorneys’ fees under the anti-SLAPP statute, however,
22 the district court decided that the plaintiff had asserted a claim for “business extortion,” which was
23 not a protected activity. DiNapoli, 355 F. Supp. 3d at 106. Because DiNapoli in no way suggests that
24 right of publicity or privacy claims survive an anti-SLAPP motion, it is inapposite.
25

DiNapoli is also wrong. The federal district court in Massachusetts erred in assuming for the

26 purpose of the anti-SLAPP motion that the plaintiff’s allegation that Yelp had engaged in “extortion”
27 was true—rather than considering the evidence provided in connection with the anti-SLAPP
28 briefing—and that therefore Yelp’s alleged conduct was unlawful and unprotected. 355 F. Supp. 3d
-7REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
PLAINTIFFS’ FIRST AMENDED COMPLAINT UNDER CCP § 425.16

1 at 106. But accepting bare allegations of wrongdoing as true at the first step of the anti-SLAPP
2 analysis “is not how the anti-SLAPP statute works.” Wilson, 7 Cal. 5th at 887. If a plaintiff could
3 defeat the anti-SLAPP statute merely by alleging that the defendant’s conduct was unlawful, “the
4 statute … would be meaningless.” Kashian v. Harriman, 98 Cal. App. 4th 892, 911 (2002); see also
5 Lieberman v. KCOP Television, Inc., 110 Cal. App. 4th 156, 165 (2003).
6

In contrast with Plaintiffs’ inapposite, non-binding, and wrongly-decided case law from a

7 federal court in Massachusetts, Yelp relied on two controlling decisions in which the Court of
8 Appeal held that a right-of-publicity claim premised on the defendant’s decision to publish
9 advertising next to the plaintiff’s name or likeness arises from protected activity. See Yelp Mot.
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10 8:12-18 (citing Cross v. Facebook, Inc., 14 Cal. App. 5th 190, 202, 209 (2017); Stewart v. Rolling
11 Stone LLC, 181 Cal. App. 4th 664, 677-78 (2010)). Plaintiffs respond to Cross by disputing the
12 merits of Yelp’s CDA defense. See Plaintiffs’ Opp. 9:16-18 (“In Cross, Plaintiff admitted that the
13 web-pages in question were created by third parties.”). Plaintiffs also argue that their right-of14 publicity claims are stronger and more likely to succeed that those presented in Cross and Stewart.
15 See id. at 9:18-24. These meritless arguments are directed exclusively to the second step of the anti16 SLAPP analysis, at which Plaintiffs have the burden to show a probability of prevailing on their
17 claims. See Wilson, 7 Cal. 5th at 888. Plaintiffs fail entirely to rebut Yelp’s showing that it engaged
18 in protected publishing activity and that the protected publishing activity supplies one or more
19 elements of their claims. Cross, 14 Cal. App. 5th at 202, 209; Stewart, 181 Cal. App. 4th at 677-78.
20

B.

Plaintiffs Fail to Show That an Exception to the Anti-SLAPP Statute Applies

21

The Supreme Court has “repeatedly emphasized that the exemptions [to the anti-SLAPP

22 statute] are to be narrowly construed.” City of Montebello v. Vasquez, 1 Cal. 5th 409, 419-20 (2016)
23 (quotation marks omitted). Plaintiffs claim that their lawsuit to monetize the purported rights of
24 famous owners of corporations fits within a narrow exception for lawsuits brought “solely” in the
25 “public interest” under Code of Civil Procedure § 425.17(b). This is absurd. To hold that money
26 damages for owners of corporations somehow serves a general “public interest” principle would be
27 to interpret the exception as expansively as possible. Plaintiffs argue that putative class actions are
28 automatically exempt from the anti-SLAPP statute (Opp. 11:8-25), but this is false. The case on
-8REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
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1 which Plaintiffs rely, Ingels v. Westwood One Broad. Servs., Inc., 129 Cal. App. 4th 1050 (2005),
2 was an individual action affirming an order granting the motion to strike, and so its statements about
3 class actions are clear dicta. The controlling case here, Blanchard v. DIRECTV, Inc., squarely held
4 that a class action was not brought solely in the public interest because the plaintiffs did not seek to
5 vindicate some public-interest principle, but instead sought money damages. 123 Cal. App. 4th 903,
6 913-17 (2004). In fact, a ruling in Plaintiffs’ favor would affirmatively harm the public interest by
7 depriving the public of valuable information. See Yelp Mot. 7:11-21.1
Plaintiffs also argue that their lawsuit fits within a narrow exception under § 425.17(c) for

8

9 claims arising from representations of fact about the defendant’s own goods or services. Opp. 12:16-
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10 13:19. Plaintiffs rely (Opp. 12:16-13:13) on Demetriades v. Yelp, Inc., 228 Cal. App. 4th 294 (2014),
11 but the controlling opinion in Cross explains why Plaintiffs’ reliance is misplaced. Cross, 14 Cal.
12 App. 5th at 204. This case is not about Yelp’s “affirmative representations about the accuracy of its
13 filtering software” or any other feature of Yelp. Id. Plaintiffs do not identify or provide evidence of
14 any representation of fact that Yelp made to them about its business and no such representation is at
15 issue in this case. Therefore, this Court should reject their contorted effort to fit within § 425.17(c).
16 II.

Step Two: Plaintiffs Fail to Demonstrate a Probability of Prevailing on Their Claims

17

Yelp showed in its anti-SLAPP motion that Plaintiffs’ right-of-publicity claims are meritless

18 for three independent reasons. Yelp Mot. 12:23-15:10. In response, “plaintiffs made no effort to
19 recite the required elements of any cause of action pleaded in the complaint, and instead concluded
20 with amorphous phrases such as ‘the evidence of improper use here is almost entirely undisputed.’”
21 MMM Holdings, Inc. v. Reich, 21 Cal. App. 5th 167, 185 (2018) (brackets omitted). Yelp also
22 showed that the First Amendment bars Plaintiffs’ claims. Id. at 11:14-12:22. Again, Plaintiffs offer
23
24
25
26
27
28

Consumers are not the only ones who use information posted on Yelp’s website. The government and
healthcare sector analyze Yelp’s data to improve medical care and detect foodborne illness outbreaks. See
Aaron E. Carroll, How Yelp Reviews Can Improve Patient Care, N.Y. TIMES (Sept. 12, 2016),
https://nyti.ms/34nalfo; Thomas Effland et al., Discovering Foodborne Illness in Online Restaurant Reviews,
25 J. OF AM. MED. INFORMATICS ASSOC. 1586-92 (Jan. 10, 2018), https://doi.org/10.1093/jamia/ocx093.
Recognizing the value of consumer reviews, the Legislature and Congress each have enacted statutes to
protect consumers against contracts that purport to waive or impede their right to post reviews about a
business. Civil Code § 1670.8; Consumer Review Fairness Act, P.L. 114-258, 130 Stat. 1355 (Dec. 14, 2016).
1
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1 only conclusory denials in response. And Plaintiffs’ argument that they can defeat Yelp’s CDA
2 immunity defense (Opp. 2 n.1, 4:7-22, 6:16-8:23) is meritless.
3

A.

Plaintiffs Fail to Show a Probability of Prevailing on Their Publicity Claims

4

Corporations do not have publicity or privacy rights. Their business is a public affair.

5 Advertising adjacent to information about them does not violate the corporation’s or its owner’s
6 publicity rights. Plaintiffs fail to show otherwise and their unpleaded extortion claim is baseless.
7
8

1.

Corporations Do Not Have a Right of Publicity

Yelp showed in its motion that corporations do not have a right of publicity. Yelp Mot. 14:22-

9 15:10. Plaintiffs do not even attempt to answer this dispositive argument. Nor could they. Yelp
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10 published the names of corporate businesses. It did not publish information about the individual
11 named plaintiffs. The business pages pertain to businesses, even when the owner has named the
12 business after himself or herself, as the pages make clear. For example, the pages for unclaimed
13 businesses contain links where the user can “Edit business info” or “Claim this business” or “Add
14 business hours.” MacBean Decl., Exs. K, O. The business pages for a claimed business may also list
15 “hours” during which the business is open, the category of business, and “More business info” and
16 contain links that enable the user to “Message the business” and “Edit business info.” Id., Ex. G. As
17 the record shows, Yelp’s website is about businesses, and Plaintiffs have no claim arising from the
18 publication of the names of their businesses, all of which are corporations. Id., Exs. T-W. No court
19 has held that an individual’s publicity rights are violated by the publication of information about an
20 eponymous corporation, and this Court should reject Plaintiffs’ unsupported invitation to be the first.
21
22

2.

Plaintiffs’ Consumer-Facing Businesses Are a Public Affair

Yelp also showed in its motion that the businesses that appear on Yelp seek to conduct trade

23 in the community with the benefit of corporate privileges bestowed upon them by the State, such as
24 perpetual existence and limited shareholder liability. Yelp Mot. 14:1-21. They cannot claim these
25 corporate privileges and sell products and services to consumers while at the same time claiming that
26 their very names are not a matter of public interest. Members of the public “clearly have an interest in
27 matters which affect their roles as consumers.” Wilbanks v. Wolk, 121 Cal. App. 4th 883, 899 (2004).
28 Plaintiffs make no argument to the contrary and thereby concede this point as well.
- 10 REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
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1
2
3

3.

Controlling Law Provides That a Publisher May Sell Advertising That
Appears Next to the Names of Businesses or Individuals

A publisher does not use an individual’s name or likeness when it sells advertising that

4 appears next to a person or business’s name or likeness. See Cross, 14 Cal. App. 5th at 211. Yelp
5 cannot publish information about a business without using the business’s name and it cannot operate
6 without revenue. To accept Plaintiffs’ theory that advertising next to a business is unlawful would
7 upend the publishing industry as we know it, given that virtually every publication—print or online—
8 depends at least in part on revenue derived from placing ads next to other content. Dex Media W., Inc.
9 v. City of Seattle, 696 F.3d 952, 963 (9th Cir. 2012). Thus, in Cross, the Court of Appeal analyzed a
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10 common-law claim, statutory claim, and derivative UCL claim together and concluded that all should
11 be stricken under the anti-SLAPP statute where the plaintiff’s name and likeness did not appear “in
12 the ads themselves.” Id. at 209 (emphasis added). Here too, Plaintiffs fail to submit any evidence that
13 their names or likenesses appeared in the ads that appeared on their corporations’ business pages.
14 Even if they made that showing (they have not) they have not showed that the ads used Plaintiffs’
15 names or likenesses for the “commercial advantage” of the third-party advertiser. See id. at 210-12.
16

Plaintiffs argue that this case is different from Cross because the advertising on the business

17 pages is about “not just anyone, but the COMPETITION.” Opp. 9:21-24. Plaintiffs miss the
18 significance of their own statement, which is that Yelp’s platform concededly does not place
19 advertising on a business page based on the Plaintiffs’ names or likenesses. Rather, advertisers may
20 pay for an ad package, which enables their ads to appear on business pages based on the category to
21 which the businesses belong, such as “urologists.” Decl. of Anthony S. Newman, Ex. B (MacBean
22 Dep. Tr.) at 113:14-115:6; Yacoubian Decl., Ex. B (Yelp’s Interrog. Resps.) at 24:8-21. The name
23 and likeness of the business (to say nothing of its owner’s name or likeness) are entirely irrelevant to
24 ad placement on Yelp’s website and neither Yelp nor the advertiser knows in advance whether any
25 given ad will appear on any particular business page. There is simply no connection between name
26 and likeness, on one hand, and ads that appear on the page, on the other.
27

The corporate business’s category (for example, urologists, furniture, or bespoke tailoring) is

28 relevant to ad placement, but the right of publicity statute does not prohibit advertising placement
- 11 REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
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1 based on business category. It prohibits the misuse of individual names and likenesses. Plaintiffs’
2 apparent argument to the contrary is like saying that the publisher of a car magazine cannot include
3 advertisements for cars or that the publisher of the Yellow Pages cannot include advertisements for
4 individual plumbers in the “Plumbers” section. Clearly, that is not the law. Plaintiffs not only cite
5 nothing to the contrary, they cite no case law at all to support their misguided “COMPETITION”
6 argument. Opp. 9:16-24, 13:28-14:2.
7
8

4.

Plaintiffs’ Unpleaded Extortion Claim Is Improper and Baseless

Yelp objects to any consideration of Plaintiffs’ unpleaded and therefore improper “extortion”

9 claim. If this Court considers the claim over Yelp’s objection, it should hold that Plaintiffs fail to
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10 show a probability of prevailing on this theory as well. Extortion is obtaining property “by a wrongful
11 use of force or fear.” Malin v. Singer, 217 Cal. App. 4th 1283, 1294 (2013). Plaintiffs’ apparent
12 theory is that placing advertising on their business pages is illegal, such that offering to sell that same
13 space to the businesses (thereby removing competitor ads) is wrongful. But as just demonstrated
14 above, the predicate for this theory is entirely false, because a publisher lawfully may place
15 advertising content next to other content.
16

In Levitt v. Yelp! Inc., the Ninth Circuit considered a UCL claim against Yelp predicated on

17 alleged civil extortion. 765 F.3d 1123, 1127 (9th Cir. 2014). Plaintiffs there alleged, among other
18 things, that purchasing advertising from Yelp enabled a business to “prevent competitors’
19 advertisements from appearing on its Yelp page listing.” Id. at 1126. The Levitt plaintiffs also alleged,
20 (falsely), that Yelp implicitly threatened to manipulate the reviews and ratings of businesses that did
21 not pay for advertising. See id. at 1127-28. Even assuming those allegations to be true at the pleadings
22 stage, the plaintiffs failed even to state a claim for extortion because they had no preexisting right to
23 the publication of positive reviews. See id. at 1133-34.
24

Levitt’s statement of California UCL law applies even more persuasively here. Even if

25 Plaintiffs had asserted a cause of action that was not based solely and exclusively on the right of
26 publicity statute (FAC ¶ 96)—and they instead bring only a derivative UCL claim, as in Cross—they
27 fail to demonstrate that they had a preexisting right to the publication of their business pages without
28 advertising. And because Plaintiffs have no right to demand that Yelp publish business pages without
- 12 REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE
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1 advertising, Yelp may publish business pages with advertisements and offer to sell a feature that
2 removes such advertisements. See id. at 1130-33.
3

What is more, Plaintiffs offer no evidence—as is their obligation—to show that Yelp made

4 any statements to them that amount to wrongful use of force or fear (and there are no such
5 statements). Plaintiffs thus fail to show that Yelp said or did anything wrongful to them at all, much
6 less anything that could be construed as extortion. In the absence of any evidence relating to
7 Plaintiffs, their opposition is just a thinly-disguised attack on Yelp’s platform and business, not a
8 good faith effort to support their serious allegations with evidence and argument.
9
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10

B.

The First Amendment Bars Plaintiffs’ Claims

Yelp showed in its motion that the First Amendment bars Plaintiffs’ claims. Yelp Mot.

11 11:14-12:22. Plaintiffs’ full answer to this argument is to capitalize, bold, and underline the word
12 “conduct” and then assert that their claims target “conduct,” not speech. Opp. 1:24-28. But Plaintiffs
13 again forget that they have asserted only publicity and privacy claims based on use (i.e., publication)
14 of their names and likenesses on Yelp’s website, which the First Amendment protects. Yelp Mot.
15 11:18-12:12. Under the Court of Appeal’s controlling opinion in Stewart, the First Amendment
16 protects publishers against claims that the content and placement of advertising violate the plaintiff’s
17 right of publicity, unless the plaintiff shows actual malice. 181 Cal. App. 4th at 689-92.
18

Plaintiffs make no attempt to show actual malice here; nor can they, because the evidence

19 shows that Yelp placed advertisements by category and therefore did not know whether any
20 particular ad would appear on any particular business page. Plaintiffs’ denial that this case implicates
21 the First Amendment is fatal because they fail to address a dispositive argument. To the extent that
22 Plaintiffs are fully abandoning their publicity and privacy claims, Yelp welcomes that concession,
23 but that does not mean that Plaintiffs can circumvent the anti-SLAPP motion with an unpleaded
24 extortion claim. Even if they could, Plaintiffs offer no evidence of “extortion.” See supra 12:7-13:8.
25

C.

The Communications Decency Act Bars Plaintiffs’ Claims

26

This Court should grant the anti-SLAPP motion for all of the dispositive reasons stated

27 above. If it reaches the CDA immunity defense that is the primary focus of Plaintiffs’ opposition, it
28 should grant the motion for that reason as well. Plaintiffs misstate the law and evidence and fail to
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1 rebut Yelp’s showing. First, Yelp did not create or develop the business names and other information
2 upon which Plaintiffs base their claims. That business listing information came from Acxiom, third3 party Yelp users, and in some instances the Plaintiffs themselves. See MacBean Decl. ¶¶ 20-21, 244 28; Newman Decl., Ex. B (MacBean Dep. Tr.) at 62:16-64:7, 75:14-17, 121:6-21, 123:3-124:13 &
5 Errata Sheet; Yacoubian Decl., Ex. B (Yelp’s Interrog. Resps.) at 9:6-13, 11:18-25, 12:23-28, 13:256 14:2; Newman Decl., Ex. C at 2:28-3:11, 3:23-4:2. Contrary to Plaintiffs’ argument, Yelp’s decision
7 to publish business information does not convert it into the creator or developer of the information.
8 See, e.g., Phan v. Pham, 182 Cal. App. 4th 323, 327 (2010) (“affirmative decision to publish” does
9 not vitiate CDA immunity); Nasser v. Whitepages, Inc., 2013 U.S. Dist. LEXIS 166133, at *9-10
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10 (W.D. Va. Nov. 21, 2013) (website had CDA immunity for publishing listings provided by Verizon).
11

Plaintiffs argue that Yelp has no CDA immunity because it developed certain phrases on its

12 website, such as “you might also consider.” Yelp stated at the discovery hearing that Yelp created
13 that content. Newman Decl., Ex. D, at 11:23-28. Plaintiffs have now confirmed that other static text
14 on Yelp’s pages came from Yelp. And this makes no difference because the relevant question under
15 the CDA is only whether Yelp created or developed the names or photographs of Plaintiffs’
16 businesses for which Plaintiffs “seek to hold it liable”—Yelp’s role as to other content doesn’t
17 matter. Gentry v. ebay, Inc., 99 Cal. App. 4th 816, 833 n.11 (2002) (“[T]he fact appellants allege
18 eBay is an information content provider is irrelevant if eBay did not itself create or develop the
19 content for which appellants seek to hold it liable.”); Carafano v. Metrosplash.com, Inc., 339 F.3d
20 1119, 1125 (9th Cir. 2003) (same); see also Jones v. Dirty World Entm’t Recordings, LLC, 755 F.3d
21 398, 408 (6th Cir. 2014). Because Yelp did not create or develop the information on which Plaintiffs
22 based their claims, it is entitled to CDA immunity. See Yelp Mot. 9:24-11:13.
23

D.

Plaintiffs Have Abandoned Their Frivolous Privacy Claim

24

Plaintiffs do not say a word in support of their frivolous privacy claim. Therefore, Plaintiffs

25 fail to carry their burden to show a probability of prevailing on that claim.
26
27

CONCLUSION
For the reasons stated above, this Court should strike Plaintiffs’ first amended complaint and

28 award Yelp attorneys’ fees in an amount to be determined after hearing a noticed motion for fees.
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