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Subject to and without waiving its previously filed Special Appearance to Contest Personal
Jurisdiction, Objection to Improper Venue, Motion to Dismiss for Improper Forum, and Answer
(“Special Appearance”), Defendant Facebook, Inc. files this Motion to Dismiss Jane Doe’s claims

INTRODUCTION \@

)
Plaintiff Jane Doe (“Plaintiff”), as next friend of her minor daughter]aneﬂgge) #19 (“Jane Doe”),

against it under Texas Rule of Civil Procedure 91a.'

<,

alleges that Jane Doe was a victim of rape and child trafficking at the hand%@ssaﬂants who trafficked
and raped her at a Motel 6 operated by Defendant G6 Hospitality, Inc. @nﬁff also has sued Facebook,
alleging that Jane Doe’s initial assailant—identified in the Petition @@;@(eem Whitfield—*“friended” Jane
Doe on Instagram and then communicated with her on Fac@ ’s Instagram platform, which allows
Instagram users to post photos and exchange messages @@n their group of accepted friends on their
phones or other internet-connected devices.” Plai@rigﬁlal Petition (“Petition” or “Pet.”) claims
that, after initial communications designed t@@ane Doe’s trust, Whitfield persuaded Jane Doe to
sneak out of her home and meet him in pefson. Plaintff alleges that, immediately after Jane Doe met
Whitfield, she was taken to the Mo&@%osted for sale on the website Backpage.com, and then, as a
result of those Backpage postings@)ed by unnamed “johns.”

The Petition does ne e any involvement by Facebook in the acts of violence that Jane Doe
allegedly suffered at d&@ds of these unnamed traffickers and rapists. Rather, the claims against
Facebook turn SOLC\%@[@ the communications Jane Doe had with Whitfield after she apparently agreed
to include him fher “friend” network on Instagram, meaning that the claim necessarily seeks to hold

Facebook@le because Instagram served as a platform for those communications. Essentially,

1 Facebook has not been provided with Jane Doe’s real identity or any information suggesting that she has
access to funds. Accordingly, Facebook is willing to waive its right, should the Court grant this motion, to any
award of its legal fees under Texas Rule of Civil Procedure 91a.7.

2 The Petition incorrectly alleges that Facebook does business as Instagram. Instagram is part of the Facebook
family of apps and is a wholly owned subsidiary of Facebook.
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Plaintiff’s claim is that Facebook failed to monitot, block, remove, or warn about the content transmitted
by Whitfield or to alert Jane Doe that communicating with Whitfield might cause her harm. But as
shown below, and as the Petition admits, Facebook already is taking significant measures to address
issues of child exploitation and to prevent its site from being used for harm. In the end, the theory of

5N

Plaintiff’s claims against Facebook is not that Facebook does nothing to address @eﬂoas issue of

)
human and child trafficking, but rather that it should have employed different or mg%olicies to do so.

<,

Human trafficking is an abhorrent practice, especially when it invo%%hﬂdren. Facebook has
the deepest sympathy for all victims of human trafficking. But as Wi@\her communication services
such as email or texting apps, there is no legal basis for holdin, latform liable when, despite the
platform’s efforts, the service is used by a third party to com@%@%ate harmful content—specifically, in
this case, communications by Akeem Whitfield that \@?@O?geared toward befriending Jane Doe and
gaining her trust. Among multiple other reasons (ir@wg the lack of both causation and a legal duty),
such claims are legally barred by Section 230 @@ederzﬂ Communications Decency Act (“CDA”), 47
U.S.C. §230. Section 230 creates broad infmunity for online platforms such as Facebook, Instagram,
and their associated messaging servi Qgﬁom liability for third-party content or communications on the
platform. As the Beaumont Cour@Appeals, the U.S. Court of Appeals for the Fifth Circuit, and other
courts around the country r tédly have held, Section 230 bars claims, such as those here, based on
the allegation that onli e@lmumcadom via a defendant’s platform or messaging service led to some
form of off-line ha\?@\ See GoDaddy.com, LLC v. Toups, 429 S.W.3d 752, 759 (Tex. App.—Beaumont
2014, pet. deniéd) (reversing trial court’s denial of defendant’s motion to dismiss under Rule 91a and
holding th@ection 230 barred plaintiffs’ claims); Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)
(affirming trial court’s grant of dismissal on the pleadings).

Because Plaintiffs’ claims against Facebook are barred by Section 230, they have no basis in law,

and the Court should dismiss them with prejudice under Rule 91a.
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BACKGROUND

Plaintiff’s Petition asserts claims against three former senior executives at Backpage.com, the
operator of the hotel at which Jane Doe alleges she was victimized, and Facebook. This motion
addresses only the claims against Facebook. Plaintiff alleges three claims aga@ Facebook:
negligence, negligence per se, and a statutory claim under a Texas anti-human trafﬁck&@stamte, section
98.002 of the Civil Practice and Remedies Code. Pet. 4 276-93. @%ﬁ@)

The Petition alleges that in 2018, when Jane Doe was 15 year (Pet. §197), she was
“friended” on Instagram by another Instagram user, identified as Ak@\x/hitﬁeld, a male in his late
30’s. Id. §191. The Petition appears to allege that Jane Doe acc@ this friend request, and that she
and Whitfield then engaged in online communications ov@ab o-year period through Instagram’s
user-to-user messaging function. Id. § 193. During thgommunications, Whitfield allegedly gained
Jane Doe’s confidence by “manipulat|ing] and ‘gr@r%ng]’]ane Doe into believing that he cared for
her” (7d.), and by using “several of the phrase@@by traffickers” (id. § 194).

In May 2018, Whitfield “convincedJane Doe to leave her home and sneak out with him” (Pet.
9 196). Immediately after Jane Do@@\xﬂﬁtﬁeld, the Petition alleges, she was taken to a Motel 6 in
Houston, posted on Backpage.co@nd “raped by johns seeking to sexually exploit [her].” Id. [ 196—
97. More specifically as to B Q{‘% age, the Petition alleges that, as a result of Backpage’s policies designed
to “sanitize[e]” ads of’%@minors for sex, Jane Doe was “sexually exploited through the use of the

Backpage website, @caused to prostitute herself by being forced to perform sexual acts on individuals

who paid for ctiminal sexual conduct with a minor. Id. § 207; see also id. Y 213-14, 217-26.

O

3 The Petition reflects some confusion about the timetable of these alleged events. The Petition alleges that
Whitfield convinced Jane Doe to meet him on May 3, 2018, and that she was raped “[s]oon [|after” she was
“posted on Backpage by her trafficker.” Pet. ] 196—97. But the Petition also alleges that “the FBI seized the
Backpage website” on “April 6, 2018.” Id. §202. The Petition does not explain how Jane Doe could have
been posted on Backpage nearly a month after the site was seized.
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Plaintiff’s claims against Facebook center entirely upon Whitfield’s alleged use of Instagram to
lure Jane Doe into the initial off-line meeting. The Petition alleges that Facebook failed to implement
certain safety measures to prevent Jane Doe from communicating with Whitfield—such as prohibiting
adults from communicating directly with minors, monitoring communications with m@s to capture
certain “phrases used by traffickers,” warning Instagram users about the dangers o@nan trafficking,
requiring verification of users’ identities, and implementing various parental coﬁm\'\gjsj(Pet. 99 180, 188—
89, 192, 194, 198-200, 280, 291)—and that by allegedly failing to implenie%&@%\ese measures, Facebook
knowingly facilitated and benefitted from Jane Doe’s trafficking (m@92). Subject to its Special
Appearance, Facebook has generally denied these allegations. @@@

Significantly, the Petition does not allege that Fac@@ had any advance knowledge that
Whitfield presented a risk to Jane Doe or any other p@@, or that it played any role in creating or
editing the messages that Whitfield allegedly sent @c%[)oe on Instagram. Nor does Plaintiff allege
that Facebook had any involvement in the of@@harm that Jane Doe suffered, including any of the
actions of Backpage in editing and “sanitiZing” posts to facilitate advertisements for child trafficking,

On the contrary, the Ped%@peatedly acknowledges that Facebook actively engages in
reporting activities and employ@ld enforces community standards and monitoring policies to
prevent its broadly availabl %t”orms and messaging services from being used for child trafficking
and other types of har&@and illegal conduct. For example, Plaintiff admits that Facebook “do]es]
not allow conteg@t sexually exploits or endangers children,” and that when such content is
discovered, Fa€ebook “will report it to the National Center for Missing and Exploited Children
[(‘NCMEC3)|.” Pet. § 155. This is more than just a policy—the Petition concedes that Facebook

does in fact “report instances” of “child abuse,” “sexual assault of a child,” and “child human

trafficking” to NCMEC. Pet. 9 34-36.

4+ NCMEUC itself has acknowledged that Facebook is a key partner in this regard:
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Beyond Facebook’s work with NCMEC, Plaintiffs’ petition affirmatively alleges that Facebook

regularly employs additional measures to curb sexual exploitation of minors on its platform:

e Facebook “has taken precautions specific to child users between the age of 13-17. Pet.
99 103-04.

e Facebook requires a user to be 13 or over to join Facebook. Pet. q 128. &%

e Facebook “has monitored content” and continues to monitor content ‘eig’ site regarding
“sexual exploitation of minors” and “human trafficking of minors.R_Pet. §f 140—41; see

also id. § 47. é

e Facebook prohibits any person that is involved in human t@icking from “having a
presence on Facebook.” Pet. q 154. ©

NS
e Facebook has “provided information to Texas law en%@ment agencies regarding the
trafficking of minors in Texas.” Pet. 9 37-38. &

e Tacebook has blocked users on Facebook for exph@%?)ntent, including that involving the
sexual exploitation of minors. Pet. 9 45.

e Facebook prohibits all nude images of Chﬂd@ even those (such as family photos) that
might be shared with good intentions, due e “potential for abuse by others and to help
avoid the possibility of other people re \ r misappropriating the images.” Pet. § 155.

to discuss and improve [its] palicies and enforcement around online safety issues,

e Facebook “work|[s] with external e , including the Facebook Safety Advisory Board,
¢ %et. 9 155.

especially with regard to chﬂdre%&
e Facebook prohibits sexual s@:ltation on its platform. Pet. § 156.

As noted, the theory of the Petition@sendaﬂy that Facebook, despite all of these admitted measures
to address the issue of child tr% icking and the sexual exploitation of children, should have taken
different or better measuf)@%ontrol communications on the site.

@%TANDARD FOR D1SMISSAL UNDER RULE 91A

<

N
Under ]E%t@a of the Texas Rules of Civil Procedure, “a party may move to dismiss a cause

Since@ , Facebook has worked closely with NCMEC to combat online child sexual
exploitation. By participating in voluntary NCMEC industry initiatives, Facebook is proactive in
detecting child pornography on its system and working to prevent continued victimization.
Considered a technology leader, Facebook remains on the cutting edge by developing tools to
protect children and sharing best practices with other online companies.

Partners, NATIONAL CENTER FOR MISSING AND EXPLOITED CHILDREN,
http://www.missingkids.com/supportus/partners (last visited May 13, 2019).

5> This comports with Congress’s decision in the Children’s Online Privacy Protections Act to require parental
consent for children under 13 to share personal information on the internet, but not to require such consent
for children 13 and over. See 15 U.S.C. §§ 6502(2)(1), 6501(1).
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of action on the grounds that it has no basis in law or fact.” Tex. R. Civ. P. 91a.1. “A cause of action
has no basis in law if the allegations, taken as true, together with inferences reasonably drawn from
them, do not entitle the claimant to the relief sought.” Id. Texas courts “accept as true the factual
allegations in the pleadings to determine whether the cause of action has a basis in law %ﬁict.” Guzder
v. Haynes & Boone, I.I.P, 01-13-00985-CV, 2015 WL 3423731, at *3 (Tex. App.—&@%ston [1st Dist.]
May 28, 2015, no pet.). A “cause of action has no basis in law under Rule 9%’\\;here “the petition
alleges ... facts that, if true, bar recovery.” Guillory v. Seaton, I.LC, 470 S%&@ 237, 240 (Tex. App—
-Houston [Ist Dist.] 2015, pet. denied). Dismissal under Rule 91a is @cially appropriate “when the

plaintiff’s own allegations, taken as true, trigger a clear legal bar @@e plaintiff’s claim.” Reaves v. City

of Corpus Christi, 518 S.W.3d 594, 608 (Tex. App.—Corpus @ 2017, no pet.).
9,

ARGUMENT AND AI@RITIES
I Section 230 of the Communications De Act bars Plaintiff’s claims against
Facebook @

Even accepting the allegations in th@ﬁon as true, Plaintiff’s claim is barred as a matter of
law by Section 230 of the CDA. As the Beaumont Court of Appeals and the U.S. Court of
Appeals for the Fifth Circuit &%ﬁﬁrecogmzed, Section 230 applies—and early dismissal is
appropriate—where the plainti%eeks to impose liability on an internet platform or messaging service
based on third-party con@‘)@nat appeared on that platform or service and allegedly led to some form
of off-line harm to tlb@intifﬁ GoDaddy.com, 429 S.W.3d at 759; MySpace, 528 F.3d at 418. The Court
should follow thg@j@xecedents and dismiss Plaintiff’s claim against Facebook.

©

A. @Section 230 immunizes interactive computer service providers from claims
@ based on third-party content

Section 230 grants immunity to online platforms such as Facebook by providing that:

No provider or user of an interactive computer service shall be treated as the publisher
or speaker of any information provided by another information content provider.

See 47 U.S.C. § 230(c)(1).  Section 230 applies “without regard to the nature of the content at issue,”

GoDaddy.com, 429 S.W.3d at 759, and extends “broad immunity ... to Web-based service providers for
MOTION BY FACEBOOK TO DISMISS THE PETITION UNDER RULE 91A PAGE 6



all claims stemming from their publication of information created by third parties.” MySpace, 528 F.3d
at 418 (emphasis added); see also Jones v. Dirty World Entn’t Recordings LLC, 755 F.3d 398, 408 (6th Cir.
2014) (“[Clourts have construed the immunity provisions in § 230 broadly,” and “close cases ... must be
resolved in favor of immunity.” (quoting Fair Hous. Council of San Fernando 1 alley v. Roommuates.com, I.1.C,
521 F.3d 1157, 1174 (9th Cir. 2008) (en banc))). In adopting this broad constru\@n, courts have
recognized that the imposition of a duty to monitor customer posts and commufications would have a

<,

NS
crippling effect on internet platforms. Jomes, 755 F.3d at 407-08; Raommate@, 521 F.3d at 1174; Zeran
N
v. America Online, Inc., 129 F.3d 327, 333 (4th Cir. 1997). @
To enforce this federally created immunity, Section 230 eﬁsﬂy preempts any state law to the
contrary by providing that: &Q

9,
No cause of action may be brought and no hab@@zay be imposed under any State or
local law that is inconsistent with this section

47 US.C. § 230(¢)(3). In construing the pree effect of a statute such as Section 230(e)(3) that
r§ do not invoke any presumption against pre-emption

“contains an express preemption clause,’

but instead ‘focus on the plain wordin the clause, which necessarily contains the best evidence of
P g y

Q.

Congress' pre-emptive intent,” J@M v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 1938, 1946 (2016)
(quoting Chaniber of Commerce p.%/yzﬁﬂg, 563 U.S. 582, 594 (2011)). Thus, the Court need not consider
any presumption for or against preemption—if a state-law cause of action is “inconsistent with” Section
230 (as all of Plaint@fuses of action are), it is preempted. See Air Evac EMS, Inc. v. Cheathanz, 910
F.3d 751, 762 g th Cir. 2018) (“[T]he best course is simply to follow as faithfully as we can the
wording o@xpmss preemption provision, without applying a presumption one way or the other.”).

Here, the sole alleged connection between Jane Doe’s alleged injuries and Facebook is that Jane
Doe’s alleged trafficker—Akeem Whitfield—gained her trust through communications with her on
Instagram and ultimately proposed an off-line meeting, after which Jane Doe was posted on Backpage.com

and, as a result of those ads, was assaulted and raped. See Pet. Y 191-97. In other words, Jane Doe’s
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claim against Facebook hinges entirely on content created and posted to Instagram by a third party, Akeem

Whitfield. But as the Beaumont Court of Appeals has recognized, allowing a plaintiff “to assert azy cause

of action against [a platform]| for publishing content created by a third party, or for refusing to remove

content created by a third party[,] would be squarely inconsistent with [S]ection 230.” GoDaddy.conz, 429

S.W.3d at 758 (emphasis added). Where, as here, a claim depends on the assert&@%hat the online
)

service was used as an “intermediar[y]” for “other parties” potentially injurious ‘messages,” Section 230

S
&

S
B. Plaintiff’s claims are barred by Section 230 immur@

bars the claim. Zeran, 129 F.3d at 330-31.

Plaintiff’s claims meet all of the elements of Section 230 aordingly are barred. Section 230
requires dismissal when “(1) the defendant asserting imn@@is an interactive computer service
provider, (2) the particular information at issue was provided by another information content provider,
and (3) the claim secks to treat the defendant as a @her or speaker of that information.” Dauis v.
Motiva Enterprises, I.1..C., No. 09—14—00434—(:@@ WL 1535694, at *2 (Tex. App.—Beaumont Apr.
2, 2015, pet. denied) (quoting Barmes ». Yaf@%, Ine., 570 F.3d 1096, 1100-01 (9th Cir. 2009)). Each
element is met here. Q\@Q@

1. F aceboo@ an interactive computer service provider

Facebook meets the @tbsection 230 element because it is a “provider ... of an interactive

see 4@.8.(:. § 230(c)(1), defined as “any information service, system, or access

>

computer service,’
software providerotovides or enables computer access by multiple users to a computer server,” 7.
§ 230(£)(2). Fa@ ok’s Instagram platform meets this definition because its users access its servers to
share info@;ion on its platform. La’Tiejira v. Facebook, Inc., 272 F. Supp. 3d 981, 993 (S.D. Tex. 2017);
Coben v. Facebook, Inc., 252 F. Supp. 3d 140, 156 n.10 (E.D.N.Y. 2017); see also MySpace, 528 F.3d at 420—
22 (“social networking” site was an “interactive computer service[e|” under Section 230).

This definition includes information shared by a social media platform’s private email or

messaging services. See MySpace, 528 F.3d at 420-22 (“interactive computer service” includes social
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networking site on which users may contact each other “through internal email and/or instant
messaging”); Fields v. Twitter, Inc., 200 F. Supp. 3d 964, 975 (N.D. Cal. 2016) (“[T]he private nature of
Direct Messaging does not remove the transmission of such messages from the scope of publishing

activity under section 230(c)(1).”); Beyond Sys., Inc. v. Keynetics, Inc., 422 F. Supp. 2d 523, 536 (D. Md. 20006)
(Section 230 bars claims based on web company’s transmission of “allegedly @1\76 e-mails”).

@)

Plaintiff does not allege that she had any contact with Facebook or Instagram @ther than through this

O

N | IS
interactive computer setvice. RN
-9
S
2. Plaintiffs’ claims arise from content provi y another information
content provider &

9

The second element of Section 230 also is met becae allegedly harmful content—the
private messages to Jane Doe from Whitfield—was @@ded by another information content
provider.” See 47 U.S.C. § 230(c)(1). An “informazio@ntent provider” is a person or entity “that is
responsible, in whole or in part, for the creation Velopment of information provided through the
Internet or any other interactive computer @g ice.” 47 US.C. § 230(f)(3). The term “development”
“refer[s] not merely to augmenting the coptent generally, but to materially contributing to its alleged
unlawfulness.” Roommates.com, 521 : at 1167—68. Under this definition, the use of “neutral tools”—
such as those that filter or %ange third-party content—does not equate with “creatfing]” or
“develop[ing]” informaﬁ@@)sted by third parties. Id. at 1171-72; see also Jones, 755 F.3d at 416
(defendant website’s, @shing “tools, neutral (both in orientation and design) as to what third parties
submit, d[id] no(g@@lstitute a material contribution to any defamatory speech that [wal]s uploaded”);
Carafano v. @p/m& com, Ine., 339 F.3d 1119, 1124 (9th Cir. 2003) (immunity applies where ‘the selection

of the content was left exclusively to the user”).’

Accepting the Petition’s allegations as true, the allegedly harmful content at issue here consisted

¢ The fact that Facebook is a “for-profit” social media platform does not change the applicability of Section
230 because there is no “for-profit exception to § 230’s broad grant of immunity.” M.A. ex rel. P.K. v. Village
Voice Media Holdings, LLC, 809 F. Supp. 2d 1041, 1050 (E.D. Mo. 2011); accord Roommates.com, 521 F.3d at 1161,
117475 (website’s receipt of revenue from “advertisers and subscribers” did not affect immunity).
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of messages that Whitfield composed and sent to Jane Doe via Instagram’s online user-to-user
messaging platform. Plaintiff does not (and could not) allege that Facebook created or developed any
of Whitfield’s messages to Plaintiff or altered or contributed to those messages in any way, let alone in
a way that made the displayed content allegedly unlawful. What made Whitfield’s mes%%es unlawful
was the criminal intent that they reflected, and Facebook added nothing Whatsoe@ the messages
Whitfield allegedly sent. Accordingly, Whitfield, not Facebook or Instagrarﬁt;x;;s the information
content provider in this sense. See Jones, 755 F.3d at 410, 413 (platform beco(%%\an “information content
provider” of third-party content only when it materially contributes@ the alleged illegality of that
content—not when it simply takes action that permits its display nsmission).

In this regard, the allegations about Facebook and In@% starkly contrast with the allegations
against former Backpage executives Michael Lacey, ]am&@rhn, and John Brunst, who are alleged to
have curated and “systematically edit|ed]” adv@%ﬁents for child prostitutes posted on the
Backpage.com site “to sanitize the content of4 erable advertisements for illegal transactions.” See
Pet. §9 217, 216. See generally Roommates. mw,@% F.3d at 1167—68 (defendant website “developed” illegal
content and thus was not immune ugdéeSection 230 where the defendant “materially contribut|ed] to
[the content’s| alleged unlawfulne@. And in contrast to the allegations that the Backpage.com site was
designed to facilitate crimin ity, Plaintiff does not dispute that Instagram is broadly available for
public posting and use&gj\)ser communications by Instagram users, or that the overwhelming majority
of content on Insw@ is lawful and uncontroversial.

Plaintiffs’ claims seek to treat Facebook as a “publisher or speaker” of
@@ the challenged content

The third and final element of Section 230 is also met because the Petition seeks to hold Facebook
liable as a “publisher or speaker” of third-party content. See 47 U.S.C. § 230(c)(1). All of the claims against
Facebook depend on communications by Whitfield—not on messages or content created by Facebook or

Instagram, or any off-line Facebook conduct. There is not, nor could there be, any allegation that
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Facebook had any knowledge of, or involvement in, the physical violence and criminal conduct that
allegedly began with the subsequent off-line meeting between Jane Doe and Whitfield. The only alleged
connection among Facebook, Whitfield, and Jane Doe’s injuries is that Whitfield initially contacted Jane
Doe on the Instagram platform and communicated with her through Instagram’s messagm@ervice. (Pet.
99 191-97) The Petition seeks to hold Facebook liable for its alleged failure to morﬂ@warn Jane Doe
about, block, or remove the content that Whitfield allegedly created and transmitﬁf@}ﬁi Instagram. Thus,
Plaintiffs” underlying theory of liability necessarily hinges on Instagram’s aﬂ%% role as the publisher of
the messages Whitfield allegedly sent to Jane Doe using Instagram’s me@\ng service.

Facebook cannot be held liable under that theory, no m& how the claim is styled, because
Section 230 precludes any claim for which causation n§§ ily depends on Facebook’s alleged
publication of Whitfield’s content. See, e.g.,, Lgbomwa v. Fw@?  Inc., 3:18-cv-2027, 2018 WL 4907632, at *6
(N.D. Cal. Oct. 9, 2018) (Section 230 “covers not (@aims that are based on conduct that is directly
related to the publication or removal of conte@ also claims where causation depends on the content
itself”); Gonzalez v. Google, Inc., 282 F. Supp 1150, 1165 (N.D. Cal. 2017) (where “Plaintiffs ‘rely on
content to establish causation,” Secté%@() bars their claims (quoting Coben, 252 F. Supp. 3d at 157)).

Plaintiff cannot plead aro@ Section 230 by recasting her claims against Facebook in “failure
to warn,” “failure to prevent@@%faﬂure to safeguard” terminology, or by arguing that she is challenging
Facebook’s own acﬂo&@q&e respects, not third-party content. See Pet 9 186, 188-89, 192, 198—
200, 280, 291. C@@consisten‘dy have unmasked and rejected similar attempts to evade Section 230.
“What matters’ Tt Section 230 is not the “label[]” placed on the claim but “whether the cause of action
inherendy@.ﬁres the court to treat the defendant as the ‘publisher or speaker’ of content provided by
another.” Bames, 570 F.3d at 1101-03. If “the duty” allegedly violated “derives from the defendant’s
status or conduct as a ‘publisher or speaker,” that ends the analysis, and Section 230 “precludes liability.”
Id. at 1102; see also Herrick v. Grindr, LLC, 306 F. Supp. 3d 579, 591-92 (S.D.N.Y. 2018) (“failure to warn

claims ... also require treating [the platform] as the ‘publisher’ of”” third-party content).
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For example, in 2008, the Fifth Circuit addressed this issue in MySpace, a remarkably similar case
in which the plaintiff claimed that her daughter joined MySpace (a social medial platform) at age 13 by
lying about her age, and then was contacted by another user on the site, agreed to meet with him off-
line, and was sexually assaulted by the other user during the off-line encounter. 528 F.3d at 416. The
plaintiff alleged that MySpace had “failed to implement basic safety measures to prev@exual predators
from communicating with minors on its Web site,” but the Fifth Circuit held that these allegations were
“merely another way of claiming that MySpace was liable for pubhs@?the [sexual predator’s]
communications” and “sploke] to MySpace’s role as a publisher @\onhne third-party-generated
content.” Id. at 416, 420-21. The court looked to both the plai&@j@guage and the consistent judicial
interpretations of the statute to conclude that Section 230 e@% “broad immunity ... to Web-based
service providers for all claims stemming from their publi %Qn of information created by third parties.”
Id. at 418. Reasoning that liability for failing to scree@%ential users would be no different from liability
for publishing users’ content, the court held tion 230 applied “notwithstanding [the plaintiff’s]
assertion that they only sought to hold Myspace liable for its failure to implement measures that would
have prevented Julie Doe from co@@dcatﬁlg with [the sexual predator].” Id. at 420. The Court
rejected plaintiff’s argument that @claims “were predicated solely on MySpace’s failure to implement
basic safety measures to proinors,” calling it “artful pleading” and “disingenuous.” Id. at 419.

The Beaumon@t of Appeals came to the same conclusion in 2014 in GoDaddy.com, a case
in which a class of é@wn alleged that they were victims of non-consensual postings of pornographic
images of thenf§elves on two “revenge porn” websites that were hosted by GoDaddy. 429 S.W.3d at
753. The @dffs alleged that GoDaddy “knew of the content, failed to remove it, and then profited
from the activity on the websites.” Id. GoDaddy filed a Rule 91a Motion to Dismiss, arguing that it
was immune from civil liability under Section 230. The trial court denied the motion, but the Court
of Appeals reversed. I4. Explaining that plaintiffs may not “circumvent [Section 230] by couching

their claims as state law intentional torts,” 7. at 759, the Court held that “[a]llowing [the] plaintiffs to
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assert any cause of action against GoDaddy for publishing content created by a third party, or for
refusing to remove content created by a third party[,] would be squarely inconsistent with section
230, id. 758 (emphasis added); see also Davis v. Motiva Enterprises, L.1.C., No. 09-14-00434-CV, 2015
WL 1535694, at *4 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied) (Section 230 b%red plaintiff’s
negligence claims because the “theory of liability” was “based on [the defendan{;k@xlowing [a third

)
party] access to the Internet ... to publish fake Craig’s List posts and failing‘fo prevent those posts

<,

A
from being published”); Milo v. Martin, 311 S.W.3d 210, 215 (Tex. App.—@eaumont 2010, no pet.)

<,

(following Zeran and other federal cases that “applied section 230 broadly™);

In a similar ruling just two weeks ago, the Wisconsin Supr@@ourt reaffirmed that Section 230
bars any claim—even if allegedly based on an internet platfor§> wn actions”—where the claim turns
on an allegation that the platform “provided an orﬂh@@m for third-party content and failed to
adequately monitor that content.”” Daniel . AWJ/ZKZ‘,@ ---N.W.2d---, 2019 WL 1906193, at *11 (Wisc.
April 30, 2019). Specifically, the Court held t@@om 230 barred claims by a shooting victim against
the online gun merchant from which the sooter had purchased the weapon. The plaintiff claimed the
merchant had deliberately designed é@g&@%ﬁte to enable persons prohibited by law from possessing a
firearm to avoid federal backgro@checks and waiting periods by guiding them to the “private sale”
option, which did not incluhose restrictions. The plaintiff argued, and the mid-level Wisconsin
appellate court agreed;t\h@Section 230 did not apply because plaintiff was challenging the website’s
“own conduct in i\o ating user activity” through the design of its site, not the underlying content of
the advertiseméats. Daniel v. Armslist, 913 N.W.2d 211, 214 (Wisc. Ct. App. 2018).

The-Wisconsin Supreme Court reversed, holding that Section 230 “immuniz[es] interactive
computer service providers from liability” based on third-party content regardless what cause of action
is alleged. See Daniel, 2019 WL 1906193, at *4. The Court held that the lower court’s “own actions” test

could not be squared with the plain language of the statute, with the many judicial decisions construing

the statute, or with the legislative purpose of “prevent|ing] the specter of tort liability from undermining
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an interactive computer service provider’s willingness to host third-party content.” Id As the Court
explained, any claim where “[tlhe duty [the defendant] is alleged to have violated derives from its role as
a publisher of” third-party content “is precisely the type of claim that is prohibited by § 230(c)(1), no

N

The same rationale plainly applies here. Just as in Myspace, GoDadad, and@x[zﬁ, Plaintiff’s

)
claims seck to hold Facebook liable based on its alleged failures to “safeguard dnd warn its users ... of

matter how artfully pled.” Id. at *11.

<,

QA
the dangers of human traffickers using Facebook,” to “mitigate the @f Facebook by human
traffickers,” to “prevent minors and adults from communicating \x@ut parental consent,” or to
“implement[] safeguards requiring verification of the identity of a%(s on Instagram.” See Pet. 19179,
186, 280, 291. Under Section 230, Facebook cannot be @able for its alleged failure to adopt
9,
measures that allegedly would have prevented Jane I@ngm communicating with Whitfield. See
MySpace, 528 F.3d at 420; GoDaddy.com, 429 S.Wﬁd@%; Awmslist, 2019 WL 1906193, at *11. Because
Plaintiff’s claims against Facebook seek to do t, this is a textbook case for application of Section
230—and for dismissal under Rule 91a. SekGoDaddy.com, 429 S.\W.3d at 762.
4. The 2018 ments to Section 230 Confirm its Applicability Here
Recent amendments to @on 230 confirm that the statute bars Plaintiff’s claims. In 2018,
Congtress enacted the Aﬂov@tes And Victims To Fight Online Sex Trafficking Act of 2017
(“FOSTA”), Pub. L. 1@ Apr. 11, 2018, 132 Stat. 1254, in response to overwhelming information
through which adgn@}@;f groups and affected parties documented and highlighted the growing problem
N

of child trafficking.” Presented with voluminous evidence regarding the proliferation of child trafficking
7 This approach is consistent with how numerous courts around the country have applied Section 230. For
example, courts have dismissed claims alleging that individuals or groups used Facebook, Twitter, and Google
to communicate harmful messages that allegedly led to off-line harm such as terrorist attacks or other violent
acts. See, e.g., Pennie v. Twitter, Inc., 281 F. Supp. 3d 874, 888-92 (N.D. Cal. 2017) (applying Section 230 to dismiss
claims alleging that use of online platforms led to Dallas police shootings); Coben, 252 F. Supp. 3d at 15758
(same for terrorist attacks); accord Force v. Facebook, Inc., 304 F. Supp. 3d 315, 319-25 (E.D.N.Y. 2018), appeal
docketed, No. 18-397 (2d Cir. Feb. 9, 2018); Kiayman v. Zuckerberg, 753 F.3d 1354, 1360 (D.C. Cir. 2014); Gongalez,
282 F. Supp. 3d at 1153-56; Fields v. Twitter, Inc., 217 F. Supp. 3d 1116, 1128-29 (N.D. Cal. 2016), aff’d on other

grounds, 881 F.3d 739 (9th Cir. 2018); Fields, 200 F. Supp. 3d at 975.
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on the internet—and specifically trafficking over sites like backpage.com that were knowingly used to
buy and sell children for sex—Congtess amended both the underlying federal substantive law and
Section 230 to address the problem.

The 2018 amendments added three express exemptions to the immunity create@ the portion
of Section 230 that states, “[n]o cause of action may be brought and no liability may k&jimposed under

)
any State or local law that is inconsistent with this section” (47 U.S.C. § 230(6)%9
N

o First, FOSTA created a new federal civil cause of action agai latform operators who
intentionally “promote or facilitate the prostitution of another pétson,” FOSTA, Pub. L. 115-
164, Apr. 11, 2018, 132 Stat. 1254, § 3 (codified at 18 U.S.C. 21A), and amended Section
230 to create a specific exception to Section 230 immunjt%@ this new federal civil cause of
action, 7. § 4 (codified at 47 U.S.C. § 230(e)(5)(A)). @

o  Second, FOSTA for the first time authorized state A&@xeys General to bring an action to
enforce the federal provisions i parens patriae beh state residents, 7. at § 6 (codified at 18
U.S.C. § 2421(d)), and it amended Section 230 toSereate a specific exception to Section 230
immunity for claims brought by state Attorficys General, 77 § 4 (codified at 47 U.S.C.

§ 230(e)(5)). 0§
o Finall), FOSTA exempted certain types te criminal prosecutions related to sex trafficking
that previously would have been COVC@ Section 230. See FOSTA § 4 (codified at 47 U.S.C.

§ 230(e)(5)B)—(C).
o

Crucially, none of these exer@ons applies to state-law civil actions brought by private
5
plaintiffs. Congress created thre&ess exemptions to Section 230 for human-trafficking claims—
one for a federal civil claim; oa%or certain state criminal prosecutions; and one for certain state-law
civil actions brought in p@@alﬁae by state attorneys general—but did not create a fourth exemption
for state-law civil &@s brought by private plaintiffs. The “meticulous ... enumeration of
exemptions” in %@TA “confirms that courts are not authorized to create additional exceptions.” See

O

Law v. Si%@l U.S. 415, 424 (2014); accord Jennings v. Rodriguez, 138 S. Ct. 830, 844 (2018) (the

23 <¢

existence of an “express exception” “precludes the [creation] of implicit” exceptions); see also Alexander
v. Sandoval, 532 U.S. 275,290 (2001) (“The express provision of one method of enforcing a substantive

rule suggests that Congress intended to preclude others.”). Where, as here, Congress has expressly
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created three exceptions to a statute, it would be “inconsistent with” the statute for a court to create
a fourth exceptions by implication. See 47 U.S.C. § 230(e)(3).

On top of that, the legislative history of FOSTA shows that Congress’s omission of any
exemption for state civil actions such as this one was no accident. The original Versior%the Bill that
became FOSTA, introduced in April 2017, would have included a broad exempt &that expressly
carved out from the scope of Section 230(e) “any other Federal or State law t‘hgyt\;rovides a cause of
action, restitution, or other civil remedies to victims of [trafficking].” § e@& 1865 115th Cong. (1st
Sess. 1997). But a year later, when Congress enacted FOSTA, Cong@ dropped the exemption for
state civil claims. In other words, Congress expressly considered t ry exemption to Section 230 that
Plaintitfs would have the Court create—an exemption for civ@ns under state law brought by private
plaintiffs—but rejected such a provision in the final ver @@f FOSTA.

It would be inappropriate for this Court (o@%y%court) to amend the statute judicially to create
an exception that Congress considered and @ed See Camacho v. Samaniego, 831 S.W.2d 804, 814
(Tex. 1992) (“The deletion of a provision ifta pending bill discloses the legislative intent to reject the
proposal.” (quoting Swith . Baldwz%@@S.W.Zd 611, 61617 (Tex. 1980))); see also Russello v. United
States, 464 U.S. 16, 24-25 (1983) @lhere Congress includes limiting language in an earlier version of
a bill but deletes it prior toc ment, it may be presumed that the limitation was not intended.”);
Penn. R Co v. Int’] Coal @0 230 U.S. 184, 198 (1913) (tinding the deletion from a prior version of
a bill a provision g@lm’ng the remedy requested by the plaintiff “conclusive against the contention
of the plaintiffiT that the enacted bill should be construed to provide that remedy). If Congtess had
wanted to@lte an additional exception to Section 230 for civil claims by private plaintiffs under state

anti-trafficking statutes, it would have written that exception into FOSTA.

II. The Court should dismiss Plaintiff’s claim against Facebook with prejudice

The nature of Section 230 immunity means defendants should not be subject to multiple

rounds of litigation where it is clear that immunity would cover any new iteration of the underlying
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legal theories. Jones, 755 F.3d at 417 (“[D]eterminations of immunity under the CDA should be
resolved at an earlier stage of litigation.”). This case presents the very danger that Congress sought to
prevent in enacting Section 230: that platforms hosting immeasurable amounts of third-party content
would face endless litigation seeking to hold them responsible for harms allegedly stemming from that
content—the “death by ten thousand duck-bites” the Ninth Circuit warned abo&&@%@ow}ﬂﬂmmm,
521 F.3d at 1174. The Court should dismiss Plaintiff’s claim against Facebcﬁ:g;\;ith prejudice.  See

N
GoDaddy.com, 429 S.W.3d at 761-62 (reversing denial of Rule 91a motion %ﬁteﬂocutory appeal and

<,

N
finding that futile amendment of petition “would be contrary to the @ies set forth in the CDA”).

9

CONCLUSION 9
@
Facebook respectfully asks the Court to dismiss all t@@ t Plaintiffs’ claims against Facebook
@
with prejudice under Texas Rule of Civil Procedure 91 @
i
Dated: May 14, 2019 §@ Respectfully submitted,

@& /s/ Russ Falconer
@ Veronica S. Lewis
O State Bar No. 24000092
g& Russell H. Falconer
@ State Bar No. 24069695
% GIBSON, DUNN & CRUTCHER LLP
Q 2100 McKinney Ave., Suite 1100
©© Dallas, TX 75201-6912
N Telephpne: (214) 698-3100
QD Facsimile: (214) 571-2936

o @ VLewis@gibsondunn.com
@& RFalconer@gibsondunn.com

O
@@ William B. Dawson
State Bar No. 05606300
GIBSON, DUNN & CRUTCHER LLP
811 Main Street, Suite 3000
Houston, TX 77002-6117
Telephone: (346) 718-6600
Facsimile: (346) 718-6620
WDawson@gibsondunn.com

MOTION BY FACEBOOK TO DISMISS THE PETITION UNDER RULE 91A PAGE 17



Kristin A. Linsley

(Pro hac vice application forthcoming)
GIBSON, DUNN & CRUTCHER LLP
555 Mission Street
San Francisco, CA 94105-0921
Telephone: (415) 393-8395
Facsimile: (415) 374-8471
KLinsley@gibsondunn.com &%

@

Attorneys for Defenda@cebook, Inc.

CERTIFICATE OF SERVICE

1 }Qby certify that on the 14th day of May, 2019, the foregoing document was served on all

counsel of record by electronic mail in accordance with the Texas Rules of Civil Procedure.

/s/ Russ Falconer
Russell H. Falconer

MOTION BY FACEBOOK TO DISMISS THE PETITION UNDER RULE 91A PAGE 18



