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[TRANSLATION BY GOOGLE TRANSILATE]

Small Claims Court in Herzliya

Tahan v. Haim Shakharoff et al.

To the Honorable Amir Wiesenblit

Plaintiff
Yaniv Dahan

Against

The Defendants
1. Nir Haim Shacharoff
2. Yarden Rosen

Legislation cited:
The Real Estate Law, 5729-1969: Section 79 (a)
The Contracts (General Part) Law, 5733-1973: Section 12, 12 (b)

Mini-Ratzio:

* The Plaintiff was unable to contradict the presumption that if the parties planned to
meet and sign the agreement, the parties did not consider themselves bound by the
contract in the absence of the signature. However, it was determined that the defendants
did not act in good faith towards the plaintiff.

Contracts - contract dissolution - absence

* Contracts - signature - absence

Contracts - Negotiations for the conclusion of a contract - in an acceptable manner and
in good faith

* Contracts - Negotiations to conclude a contract - Good faith in negotiations

A claim filed by a person who was interested in renting his home against a spouse with
whom he negotiated the matter. He said that after several months of negotiations, it
became apparent to him shortly before the start of the lease that the couple were not
interested in the apartment.

The court ruled as follows:

Should the relationship between the parties be seen as having matured into contractual
relations? The answer is no. Indeed, there may be a case in which parties will be seen as
connected to the contract on the basis of text messages as sent in our case. However, in
the specific circumstances of this case, the plaintiff was unable to contradict the
presumption that parties intending to sign a written contract see them as having intended
to enter into an agreement with each other only after signing.
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However, this is not the end of the road. Although the parties have not concluded a
binding agreement and have not succeeded in negotiating, negotiations parties must
treat each other in good faith.

In the circumstances of this case, the conduct of the defendants is sufficient to indicate
that they did not act in good faith towards the plaintiff. Even if we assume that the
reason for the withdrawal from the negotiations was justified, the defendants had
already on 8.7.2016 to inform the plaintiff that they are not sure of their desire to rent
the apartment, and that the Plaintiff must take his steps accordingly. The defendants
"attracted" the plaintiff, "anesthetized™ him, until he found himself close to the
beginning of the lease period without locating tenants for his apartment.

The compensation rate should be set at the sum of one month's rent (NIS 7,000), plus
municipal taxes for one month (NIS 250).

Judgment

1. I have a claim for compensation in the amount of NIS 14,500, which was submitted
by a person who wanted to rent his house against a partner with whom he negotiated the
matter, since after several months of negotiations, The couple are not interested in the
apartment.

2. According to the statement of claim and according to the Plaintiff's testimony in the
hearing, in May 2016, the Plaintiff published on the Yad 2 website an announcement
regarding the renting of his home. The date for the beginning of the lease was 1.9.2016.
According to the Plaintiff, he published the ad on the Internet several months before the
start of the lease in order to prepare for the issue of sufficient time in advance and in
order not to risk loss of rent income from the day the house is available for rent.
According to the prosecutor's version, shortly after the announcement was made, the
defendants contacted him and expressed interest in the apartment. The Defendants
visited the apartment twice (in my understanding, during the first visit the Defendant
was present only 2, and on the second visit, which took place on 3 June 2007, the two
defendants were present). During these visits, the defendants raised various requests
regarding matters in the apartment that they noted that they require an amendment.
After these two visits, on June 5, 2016, Defendant 2 sent the following message to the
Plaintiff (the description of the graphic symbols added to the message shall be indicated
in square brackets):

"Good morning [smiley] You want the house [a dancing woman, a dancing couple, a
viii sign, a comet, a squirrel, a bottle of champagne].

The following is a screenshot of the message, as attached to the complaint:

3. The Plaintiff's version, after sending this message, he removed the ad he published
from the Yad 2 website and even rejected a number of applicants who were interested in
his home. The defendants visited the apartment two more times and discussed with the
plaintiff various repairs and adjustments required in the apartment. According to the
plaintiff, each request by the defendants was accepted, and the parties formulated a list
of required amendments with the intention of adding the list to the contract that will be
made between them (Exhibit 2). On July 3, 2006, the plaintiff sent the defendants a

11

]
#* 1,!: Y}l, -,7)!; £



97OV OMN D INT Y 30823-08-16 ("7N) PN

form of the lease. According to him, this was a standard version of a rental agreement
he had found on the Internet. Shortly thereafter, the following text messages were
exchanged:

Prosecutor: | sent :)
Defendant 2: There!

4. Following these statements, a number of telephone conversations were held between
the parties, in the words of the plaintiff in the statement of claim, "in order to begin
convening for signature.” According to the Plaintiff, in all the talks that were held
regarding the signing of the agreement, the defendants reassured him that there was
enough time before the beginning of the lease and that they would amend the text of the
agreement soon. On July 29, 2016, the following text messages were exchanged
between the parties:

Prosecutor: Good morning,

I sent Nir the contract and | have to add your corrections, it is not so available so | send
to you as well.

Go ahead with this, please, so we'll sign the agreement next week.

Defendant 2: We just move the whole house to the warehouse on Tuesday so a bit of a
load of work .. Do not worry! I'll update Nir :)

On July 31, 2016, the following text messages were exchanged between the parties:

Prosecutor: Hey,
Is it possible to determine the third sign of a contract?

Defendant 2: Third We move the house. Maybe fourth? Until then Nir will also be able
to fix the contract :)

5. According to the plaintiff, despite the contents of these text messages, the defendants'
corrections to the wording of the agreement were not disclosed. The Plaintiff tried to
contact the Defendants but failed. In his words in the statement of claim, the defendants
"suddenly disappeared as if they were gone.” Thus, despite the fact that the Plaintiff
sought to arrange matters relating to the rental of his house many months before the
start of the lease so that he could locate tenants comfortably, he found himself shortly
before that date without renting. On 12.8.2016 (that is, before the planned date for the
beginning of the lease), the plaintiff filed his claim, in which he demanded from the
defendants rent for a period of two months, at the rate of the rent agreed upon in the
amount of NIS 7,000 per month Arnona for two months). This is because he claims it is
The reasonable period of time to locate alternate tenants for his home. 6. The
defendants, on the other hand, argued in the defense statement and in a hearing before
me that during the month of June 2016 they visited the Plaintiff's house following the ad
posted on the Yad 2 website, but found the house very neglected when they encountered
a series of serious defects. In a telephone conversation that took place after the visit, this
issue was discussed between the parties, and the prosecutor replied that he would
conduct a comprehensive renovation of the house and correct all the deficiencies
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required. On July 8, 2016, the Defendants visited the apartment once again, according to
their version, in order to make an orderly list of all the deficiencies required for repair.
On this visit, however, the defendants saw a significant flood of sewage in the
apartment. In their view, this made them very reluctant to rent the apartment. Towards
the end of July 2016, a telephone conversation was held between the parties, in which
the defendants requested the plaintiff to correct all the defects in his home in full. But
then the prosecutor responded to them in an elusive and different manner from his
position in the past, and the defendants understood that the plaintiff did not intend to
amend all the amendments as he had promised them. The defendants deny the claim that
they "disappeared”, and in their version they finally informed the Plaintiff that they
were not interested in the apartment by telephone call on July 31, 2016.7. The
defendants further add that throughout the process the prosecutor himself emphasized
that as long as the contract was not signed, “things are open and nothing is closed" (in
their language). The defendants add that the plaintiff also maintained ambiguity as to
the exact date on which the lease will begin. The defendants seek to remove any doubt
that they have stopped the contact with the plaintiff in the light of finding another
apartment, and claim that they themselves did not find an alternative apartment until
1.11.2016. The defendants point out that the plaintiff filed his claim even before the
planned date of the lease was due, and even before Clal knew he would not be able to
rent the apartment to another. 8. The Plaintiff replied in the hearing to the Defendants’
arguments. As of the date of filing the claim, the plaintiff replied that although the claim
was filed before the damage was formulated, the apartment was actually rented to others
as of November 1, 2016, so that the damage caused to it was as claimed in the statement
of claim. The plaintiff presented for this purpose the rental agreement that you entered
into with another tenant, in which the lease period is from 1.11.2016. As for the
flooding in the apartment where the defendants claim to have changed their mind about
renting the apartment, the prosecutor admits that there was a blockage in the plumbing,
but on a single visit by a plumber the problem was completely fixed. In the hearing, the
Plaintiff filed a breakdown of the calls of his cell phone to contradict the defendants'
contention that a telephone call was held between the parties at the end of July 2016, in
which the defendants informed the Plaintiff of the failure of the negotiations (Exhibit 1).
There is no dispute that the parties negotiated the rental of the Plaintiff's apartment.
Between the plaintiff and the defendants there were arguments over several months. The
defendants visited the apartment several times. The correspondence between the parties
indicates that the plaintiff sent the defendants a contract, the defendants were supposed
to give the plaintiff comments on this wording, and the parties also planned to meet in
order to sign the contract. However, in the end the comments to the agreement were not
transferred and the written contract was not signed. Under these circumstances, one of
the questions that arises is whether the contacts between the parties can be seen as
having matured into a binding agreement (which the defendants have violated), despite
the failure to sign a written agreement. It should be noted that according to the law,
rental for a period of less than five years is not required to be made by written
agreement (section 79 (a) of the Land Law, 5729-1969) .10 Although the parties have
not signed a written lease agreement, In situations where the parties can be seen as
connected with each other in the contract, despite the absence of a written document, the
question of whether the negotiations between the parties matured into a binding
agreement, despite the fact that the formal contract was ultimately not signed, depends
on the parties' In terms of contractual relations, and in the relationship they wished to
grant to that status of signing the agreement. "... The question before the court is
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whether the parties have already reached a conclusion And did not agree to conclude the
contract only in order to put a formal seal on their finished deal anyway, or did they not
conclude any other deal, but agreed that they would finish, if they were finished, when
they signed a Forli contract, if they signed "(CA 694/69 Megiddo v. "Dior Chen",
Construction Contractor Company Ltd., PD 24 (2) 6, 9 (1970)). The decision on this
question depends on the circumstances of the case, on the conduct of the parties, and on
the manner in which they referred to the event designated for the signing of the
agreement (see the review of the ruling in CA 8320/09 Elhadad v. Shamir [27], sections
27-27 (29.3.2011) One of the factors that must be considered is the degree of specificity
in the conclusion reached by the parties, and whether it would have contained all the
essential details for the conclusion of the contract (see CA 692/86 Yaakov Botkovsky &
Co. - Import and Marketing Company Ltd. v. (1) 57, 65 (1989) (hereinafter - the
Butkowsky case) However, as it was held, "the consent of the parties to meet for the
purpose of signing a contract places them in their possession because they did not intend
to enter into a contractual contractual engagement, Not after the signing of the contract
"(ibid., At p. 66), and it should be noted that the question on the agenda is not what the
subjective intentions of the defendants were, and that the conclusions of the parties are
examined by objective criteria. In the Botekowski case, which was ruled by the
Supreme Court in 1989, we discussed a case in which the parties to the dispute They did
not sign a written contract, but at a previous meeting they shook hands and "launched
glasses for life." The High Court of Justice reached the conclusion that a contract was
signed between the parties despite the non-signing of the written agreement, inter alia
on the basis of the same handshake and a toast, together with other evidence which, in
the circumstances, taught that the parties agreed to come to terms with each other , At
71). Almost thirty years have passed since the Butkowski affair. In our case, the parties
did not shake hands or "drink glasses for life." The year in question is 2016, and the
launch of the glasses for life has changed the message to it Accompanied by symbols
known as "emoji". With the passing of times, the ways of expressing an opinion go into
agreement. "The embodiment of the capriciousness of knowledge can be in different
ways and in varied configurations, and all according to the circumstances of the
concrete case." One of the hallmarks of whether the parties see themselves connected to
a contractual relationship is a demonstration of solemnity to bless the finished one: a
handshake, a toast, and today, the sending of graphic symbols that point to solemnity
such as those sent by the Defendant 2.12. Should the relationship between the parties be
seen as having matured into contractual relations? After examining all the evidence
before me, my opinion is that at the end of the day the answer to this is negative.

Indeed, there may be a case in which parties will be seen as connected to the contract on
the basis of text messages as sent in our case. However, in my opinion, in the specific
circumstances of this case, the Plaintiff was unable to contradict the presumption that
parties intending to sign a written contract see them as having intended to enter into an
agreement with each other only after signing. Several reasons to talk. 13. First, the
conduct of the parties shows that they did not see the signing of the agreement as a
purely formal act. The conduct of the parties shows that they saw the signing of the
agreement as the moment that would form their agreement to contract with one another
in contractual relations. Thus, the plaintiff approached the defendants several times and
allowed them to meet to sign the agreement. This shows that the parties did not view the
signing of the agreement as merely a formal seal on a deal that was already made.
Similarly, the correspondence between the parties indicates that the Defendant 1 sought
to make various comments to the agreement. The nature of these comments has not
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been clarified, but this indicates that the parties did not act as if they had already made a
binding contract. If the parties had a binding agreement, the Plaintiff's prompt reply to
the respondents stating that they had comments to the agreement was that there was no
room for the transfer of any comments since the contract had already been severed. The
waiting for the respondents’ comments1 supports the conclusion that the parties
regarded themselves as still in the negotiation stage prior to signing the agreement. 14.
Second, | do not have sufficient data to determine that the agreements reached between
the parties amount to a certain degree that indicates their intention to enter into an
agreement. Indeed, the assumption in the hearing was that the parties agreed on the
amount of the rent (the plaintiff claimed that the agreed rent was NIS 7,000 per month,
and the defendants did not raise a claim regarding it.) However, there are additional
details that are significant to the lease agreement, And in particular the length of the
lease period, although it can be argued that every detail of this type can be completed by
judicial means, but I do not have sufficient data to determine that such a degree has
been achieved that indicates that the parties have agreed to contract with each other.15
In these circumstances, The Plaintiff was unable to contradict the presumption that if the
parties planned to meet and sign the agreement, the parties did not consider themselves
connected The contract is not the end of the road, although the parties have not
concluded a binding agreement and they have not succeeded in the negotiation stage,
then the parties to the negotiations must act towards each other in good faith (Article 12
of the Contracts Law (General Part) , 5733-1973 (hereafter - the Contracts Law)). In my
opinion, the defendants did not act in good faith towards the plaintiff. The starting point
is that each party to the negotiations has a right not to enter into a contract and to
withdraw from it at any stage (see CA 921/91 Azary v. Levinberg, [5] at para. 5
(4.8.1993). In order to examine the good faith of the person leaving the negotiations, it
IS necessary to examine the timing of the retirement, the stage at which the negotiations
were held, the reason for the retirement, and the like (for a review of the ruling, see CA
8143/14 Halfon V. Discount Mortgage Bank Ltd. [8], paragraph 8 of the judgment of
Justice v. Hendel (in a minority opinion) (29.1.2017)) 17. In our case, | request that we
not focus on the reason for the respondents' withdrawal from the negotiations. There is
disagreement over this issue, and especially, whether The same flood of sewage that the
defendants discovered on July 8, 2016. In the circumstances of the case, the conduct of
the defendants is sufficient to indicate that they did not act in good faith towards the
plaintiff, and the defendants learned of the existence of the flooding in the sewer on
8.7.2016. The defendants did not tell the plaintiff at this stage that they were at least
deliberating about their desire to rent the apartment, and that, towards the end of July
2016, the plaintiff approached the defendants and asked when they would be transferred
To him the comments to the agreement and when they will meet to sign it, but not that
the defendants did not find that at that time they already doubt their desire to rent the
apartment, Unclaimed 2 also added text messages sent soothing calm the plaintiff to
believe that all is well. Defendant 2 wrote explicitly in the letter sent to the prosecutor
on July 29, 2016, the words "Do not worry!" In this regard, | will note that the
defendants' version according to which at the end of July 2016 a telephone conversation
was made in which respondent 1 informed the plaintiff of the termination of the
negotiations is inconsistent with the message sent by Defendant 2 on July 31, 2016.
Therefore, | reject this version of the defendants and prefer the version of the plaintiff
who denied the existence of the conversation. This is the place to refer to the same
graphic symbols (figurines) sent by Defendant 2 to the Plaintiff. As stated, they do not
indicate, in the circumstances of the case, that the negotiations between the parties have
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matured into a binding agreement. However, the sent symbols support the conclusion
that the defendants acted in bad faith. Indeed, the modes of expression of parties to
negotiations can take on different forms, and today, in modern times, the use of the
"emoji" icons may also have a meaning that indicates the good faith of the side to the
negotiations. The same message sent by Defendant 2 on June 5, 2016, was accompanied
by quite a few symbols. These included "Smiley", a bottle of champagne, dancing
figures and more. These figurines convey great optimism. Although this message did
not constitute a binding contract between the parties, this message naturally led to the
plaintiff's great reliance on the defendants' desire to rent his apartment. As a result, the
Plaintiff removed the ad he posted on the Internet About renting his apartment. Even
towards the end of the negotiations, in the same text messages sent at the end of July,
Defendant 2 used Smiley symbols. These symbols, which broadcast to the other side
that everything was in order, were misleading, since at that time the defendants had
already given great doubt to their desire to rent the apartment. The combination of these
- the solemn figurines at the beginning of the negotiations that created much reliance on
the prosecutor, and those Smileys at the end of the negotiations that deceived the
Plaintiff to think the Defendants were still interested in his apartment - support the
conclusion that the Defendants acted in bad faith in the negotiations. Even if | assume
that the reason for the withdrawal from the negotiations was justified, the defendants
had already on 8.7.2016 to inform the plaintiff that they are not sure of their desire to
rent the apartment, and that the Plaintiff must take his steps accordingly. The defendants
"attracted" the plaintiff, "anesthetized™" him, until he found himself close to the
beginning of the rental period without locating tenants for his apartment. Under these
circumstances, the defendants must compensate the plaintiff for the damage caused to
him (section 12 (b) of the Contracts Law). The plaintiff did submit his claim before the
start of the lease and the damage had not yet been formulated, but at the end of the day,
he claimed, the damage he had claimed had indeed occurred. As stated, the plaintiff has
attached the rental agreement you rented with another tenant, in which the rental period
began two months after the date of the lease he had originally planned. It should be
noted that in the hearing, Defendant 1 claimed that on October 31, 2016 (that is, after
the filing of the claim), a meeting was held between the parties, in which the plaintiff
told the defendants that the apartment was leased "from time" (pp. 23-23 of the
transcript). The prosecutor denied this. I did not find a basis for accepting the
Defendant's claim in this matter after the plaintiff presented to me the rental agreement
that you had entered with the other tenant, in which the date of commencement of the
lease was recorded on 1.11.2016 (Exhibit 3). Therefore, | adopt the plaintiff's version
according to which the alternative tenant who located began to rent his house on
1.11.2016.20. However, after considering the matter, | found no place to award the
plaintiff the full amount of compensation he had requested. The plaintiff claimed
compensation for two months of rental. According to the prosecutor, he understood that
the defendants were not interested in renting the apartment around mid-August 2016,
and then filed his claim. In my opinion, and from the evidence that was presented to me
and as a result of the arguments of the parties, the defendants had to inform the plaintiff
that they were not sure of their desire to rent the apartment at the beginning of July
2016, when they foresaw the same flooding in the apartment. This is a period of about a
month in which the Plaintiff was under the impression that the defendants would rent
the apartment from him. The defendants, therefore, prevented the plaintiff in bad faith
from exploiting a period of about a month to locate an alternative tenant for the
apartment. In other words, in their conduct and in the manner of the estimate, the
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defendants prevented the plaintiff from renting for one month. Moreover, one may also
wonder whether a two-month period for identifying an alternative tenant, as the plaintiff
claimed, is reasonable under the circumstances. To this must be added the question
arises from filing the statement of claim before the formation of the damage, and the
fact that in retrospect the damage crystallized exactly how it was claimed earlier. At the
end of the day, we are concerned with a reasonable estimate of the rate of damage after
considering the plaintiff's duty to act reasonably in order to reduce his damage by
locating an alternative tenant. When considering these figures, | believe that the
compensation rate should be set at one month's rent (NIS 7,000), plus municipal taxes
for one month (NIS 250), although no evidence has been provided in this regard, As
reasonable). Therefore, the claim is partially accepted, in the sense that the defendants
will pay the plaintiff an amount of NIS 7,250. This amount will be added to court
expenses in the amount of NIS 750. These amounts will be paid within 30 days,
otherwise they will bear linkage differences and interest as of the date of granting The
judgment can be submitted to the District Court within 15 days from the date of receipt
of the ruling. The absence of the parties is given and notified today, February 24, 2017.
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