Santa Clara Law Review
Volume 35 | Number 4

Article 12

1-1-1995

Environmental Marketing: A Call for Legislative
Action
K. Alexandra McClure

Follow this and additional works at: http://digitalcommons.law.scu.edu/lawreview
Part of the Law Commons
Recommended Citation
K. Alexandra McClure, Comment, Environmental Marketing: A Call for Legislative Action, 35 Santa Clara L. Rev. 1351 (1995).
Available at: http://digitalcommons.law.scu.edu/lawreview/vol35/iss4/12

This Comment is brought to you for free and open access by the Journals at Santa Clara Law Digital Commons. It has been accepted for inclusion in
Santa Clara Law Review by an authorized administrator of Santa Clara Law Digital Commons. For more information, please contact
sculawlibrarian@gmail.com.

ENVIRONMENTAL MARKETING: A CALL FOR
LEGISLATIVE ACTION*

I.

INTRODUCTION

Environmental advertising and labeling are the latest responses to the recent concern and heightened awareness over
environmental issues. As consumers become exceedingly
aware of the importance of individual actions and social responsibility, they are looking for such concepts as "recyclable"
and other "environmentally friendly" terminology on product
labels when choosing products for personal use and consumption.2 A Gallup survey measured consumer attitudes towards
products made with recycled paper products. 3 It found that:
1) "Fifty-four percent of consumers are interested in buying
products packaged in recycled paper containers," and 2)
"when offered a choice between two products of comparable
price and quality, one of which featured the recycled paper
symbol, thirty-seven percent of consumers reported that they
would be very likely, and thirty-three percent said that they
would be fairly 4likely, to purchase the product packaged in
recycled paper."
A more recent survey conducted for USA Today in 1990,
indicated that eighty-three percent of all respondents said
5
that they were concerned about the environment. Sixtyfour percent felt that one person's effort can make a difference and fifty-seven percent said that they would pay fifteen
percent more for groceries if packaged with recyclable materials. 6 Fifty-two percent of the respondents claimed that they
had stopped buying products made by companies they
1. See generally DANIEL P. SELMI & KENNETH A. MANASTER, STATE
ENVIRONMENTAL LAW § 19.05 (1989).
2. U.S. ENVTL. PROTECTION AGENCY, ASSESSING THE ENVIRONMENTAL CONSUMER MARKET, A-4 (1991) (citing PUBLIC ATTITUDES TOWARD RECYCLED PAPER
PACKAGING, THE GALLUP ORGANIZATION, INC. for The American Paper Institute,
Jan. 20, 1989).

3. Id.
4. U.S. ENVTL. PROTECTION AGENCY, supra note 2, at A-2 (citing USA ToDAY, Apr. 13, 1990 at 10A).
5. Id.
6. Id.
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thought were polluting the environment.' Inevitably, businesses have taken advantage of this increased concern as an
effective way of doing their part for the "green" cause.' Unfortunately, while some companies have taken steps towards
minimizing their products' negative impact on the environment,9 many companies see the new wave of green consumerism as a means of increasing profits, and often do nothing
more than change their product labels. 10
The absence of legal definitions and commonly understood meanings for terms such as "recyclable" and "biodegradable," and even more vague terms such as "ozone
friendly," have led to increased consumer confusion. Many of
the terms companies use in their product labeling and advertising have no standard meaning. Consequently, this labeling gives the consumer very little information. As a result,
the need has arisen for information-based legislation to help
consumers discern "green" products from those which merely
purport to be "green."1 ' This movement has been primarily
instigated by the Federal Trade Commission [hereinafter
FTC] in order to protect consumers' concerns for truth in advertising.' 2 Regulation in this narrow subset of marketing
involves a balance of competing concerns. In traditional advertising, the legislature's primary concerns are the industry
and the consumer. Environmental marketing introduces a
new facet-environmental protection goals.
Environmentalists advocate truthful environmental
marketing claims in order to better protect the environment. 3 There is the possibility, however, that excessively
7. NATIONAL ASS'N OF Arr'Ys GEN., THE GREEN REPORT, FINDINGS AND
PRELIMINARY RECOMMENDATIONS FOR RESPONSIBLE ENVIRONMENTAL ADVERTISING (GREEN REPORT I) 1 (1990). A survey conducted by Marketing Intelligence

Service, Ltd., a marketing research firm, demonstrated that 5,700 new "green"
packaged goods would be introduced in 1989 alone. Luring Green Consumers:
Companies Pursue the Ecology Minded Shopper, N.Y. TIMES, Aug. 6, 1989, § 3,
at 12. As of 1994, this number has most certainly increased.

8. Roger D. Wynne, Defining "Green": Toward Regulation of Environmental Marketing Claims, 24 U. MICH. J. L. REFORM 785, 787 (1991).
9. Id.
10. Id. at 788.
11. Guides for the Use of Environmental Marketing Claims (FTC Guides),
57 Fed. Reg. 36,363 (1992) (to be codified at 16 C.F.R. pt. 260.).
12. See, e.g., DENIS HAYES, GREEN SEAL: THE ORGANIZATION (1992).

13. Lillian R. BeVier, Competitor Suits for FalseAdvertising Under Section
43(a): A Puzzle in the Law of Deception, 78 VA. L. REV. 1, 3 n.12 (1992) (citing
Richard Craswell, InterpretingDeceptive Advertising, 65 B.U. L. REV. 657,684-

1995]

ENVIRONMENTAL MARKETING

1353

stringent legislation that is both costly and complicated will
deter environmentally conscious behavior. Environmentalists, while advocating strong legislation, do not want to go too
far because it could result in the loss of beneficial industrial
behavior. It becomes evident that environmental marketing
involves a delicate balance between various competing interests-consumers, environmentalists and businesses. Currently, all concerns are not being adequately met by the FTC
whose primary responsibility is the interests of the consumers, not the environment. 14 The need for reform in this area
has prompted regulatory movements at both the federal and
state levels.
This comment first traces the evolution of various legislative efforts attempting to regulate environmental marketing,
beginning with the consumer protection laws. 15 Second, the
comment offers an analysis of the efforts of the FTC, focusing
in particular on the question of whether environmental concerns are adequately protected.16 The comment next explores
the possible effectiveness of national environmental information-based regulations such as the use of seals of approval
and official emblems (as well as other government regulated
national efforts), to the most strict type of legislation-actually barring the use of any environmental terms on labels of
consumer goods. 1 7 The comment then sets forth some of the
constitutional concerns regarding the level of First Amendment protection afforded this type of commercial speech.1 8
Finally, the comment offers a proposal of uniform federal legislation that will most effectively address the concerns of the
parties involved: the business community, the consumer, and
the environment. 19

88 (1985)). The author argues that the definition of deception for purposes of

FTC policy should embrace consumer protection, competitor protection,
preventing harm to the competitive process, the preservation of high ethical
standards, and the minimization of intervention in free markets. Id.
14. See infra text accompanying notes 19-159.
15. See infra text accompanying notes 160-168.
16. See infra text accompanying notes 169-175.
17. See infra text accompanying notes 176-182.
18. See infra text accompanying notes 183-186.
19. JAMES T. O'REILLY, STATE & LocAL GOVERNMENT SOLID WASTE MANAGEMENT § 16:01 (1993).
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BACKGROUND

In order to embark on a discussion about environmental
advertising or marketing, it is essential to set forth some
common terminology. First, marketing is the broad heading
referring to "the total process of inducing consumer purchase
of a product, including advertising, in-store displays,
brochures, educational materials, and other forms of communication."20 Advertising is as a subset of marketing. It is a
much narrower concept that involves "the use of a selected
medium of communication to send a directed message about
21
the product to the viewers or readers of that medium."
Studies have shown that the American public is increasingly concerned about various environmental issues such as
pollution, municipal solid waste generation and disposal, and
wildlife preservation. 22 Polls also indicate that many Americans are willing to alter their purchasing behavior to reflect
these environmentally conscious attitudes.23 For example,
recent polls indicate that eighty percent of Americans are
concerned about environmental problems,24 and between
fifty-seven and seventy-five percent stated that they would be
willing to pay for products and services made more expensive
by environmental regulation.25 These poll results suggest the
enormous power that the advertising community can wield
by using "green" marketing schemes when promoting various
products.
A. State Legislative Efforts
Laws regulating environmental marketing have
their origins in state unfair practices/consumer
protection statutes.26 Presently, no uniform legislation exists
at the federal level. Due to this lack of federal legislation, a
patchwork of state environmental marketing legislation has
emerged. Two main approaches have been taken by
the states, best exemplified by California 27 and New
20. Id.
21. U.S. ENVrL. PROTECTION AGENCY, supra note 2, at A-1.
22. Id.

23. Id. (citing N.Y.

TIMES,

Apr. 17 1990, at Al, B10; USA TODAY, Apr. 13,

1990, at 10A, A-2; NEWSWEEK, Apr. 2, 1990, at 5).
24. U.S. ENVTL. PROTECTION AGENCY, supra note 2, at A-3.

25. O'REILLY, supra note 19, § 16:02.
26. CAL. Bus. & PROF. CODE § 17508.5 (Deering 1992).
27. N.Y. ENVrL. CONSERV. LAW § 27-0717 (Consol. 1993).
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York.2 In addition, a few states such as Rhode Island2 9 have
introduced individualized approaches.
On September 28, 1990, California became the first state
to enact comprehensive legislation on this issue.3" Califor3
nia's law, the Environmental Advertising Claims Act, ' defines key environmental terms, and makes punishable as a
misdemeanor the use of these environmental terms unless
the products meet certain state definitions, or comply with
32
the FTC's guidelines for terms such as "ozone friendly," "bi3 5 and
odegradable,"3 3 "photo-degradable,"3 4 "recyclable,"
"recycled."3 6

New York's environmental marketing law exemplifies
the second approach. New York's law consists of a series of
emblems that have official status.3 7 A product must meet
certain requirements in order to display the emblem on its
labeling or in its advertising. The official emblems and standards are limited to the terms "recyclable," "recycled," and
"reusable."38

28. R.I. GEN. LAWS § 22-18.14-3 (1992).
29. CAL. Bus. & PROF. CODE § 17508.5 (Deering 1992).
30. Id.
31. Id. § 17508.5(a).
32. Id. § 17508.5(b).
33. Id. § 17508.5(c).
34. Id. § 17508.5(d).
35. Id. § 17508.5(e). The statute provides that:
It is unlawful for any person to represent that any consumer good
which it manufactures or distributes is ozone friendly, or any like term
which connotes that stratospheric ozone is not being depleted, biodegradable, photodegradable, recyclable, or recycled unless that consumer good meets the definitions contained in this section, or meets
definitions established in trade rules adopted by the Federal Trade
Commission.
Id. § 17508.5.
For example, the term recycled can only be used on products and packaging containing at least 10 percent post-consumer material. Id. § 17508.5(e). Indiana has also enacted legislation following the California model; it however,
has an expanded definition for the term "recyclable." This definition is likely to
survive constitutional scrutiny, unlike California's definition which was recently struck down by a California court in Association of Natl Advertisers, Inc.
v. Lungren, 809 F. Supp. 747 (N.D. Cal. 1992). See infra text accompanying
notes 169-184 for full discussion of Lungren and the regulation and constitutional protections of commercial speech.
36. N.Y. ENVTL. CONSERV. LAW § 27-0717 (Consol. 1993).
37. See infra text accompanying notes 169-175 for a more thorough treatment of New York's approach and discussion of National Seal of Approval
programs.
38. R.I. GEN. LAWS § 23-18.14-3 (1992).
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The most stringent approach, adopted by Rhode Island,
simply bans the use of certain environmental marketing
claims within the state. 3 9 Terms such as "biodegradable,"
"photodegradable," degradable," or "environmentally safe,"
are prohibited for use on all retail promotional packaging,
rather than supplying acceptable definitions for use as provided by California law.4"
In 1990, a task force of ten state attorney generals issued
"The Green Report," in which it urged the federal government
to enact some semblance of order amidst the disjointed approach taken by the states. 4 1 This movement was motivated
largely by the desire to protect the consumer from deceptive
advertising practices, in addition to a concern for environmental efforts.4 2 The Task Force called specifically for "federal definitions of environmental marketing claims, federal
testing protocols for terms that have a technical basis such as
'degradable,' and strong federal involvement in the process of
conducting lifecycle assessments for
developing methods 4for
3
product evaluation."
After issuing the Green Report, the Task Force held
hearings allowing various groups (industry, environmental
and consumer groups) an opportunity to respond to the findings in the Green Report. 44 The response was generally positive,4 5 with some strong criticisms.4 6 In May 1991, the Task
Force issued the Green Report II, which incorporated some of
the suggestions offered at the hearings, and somewhat revised its initial findings.4 7 The Green Report II was meant to
provide some assistance to the business community in the interim, and "to provide a framework upon which more concrete
definitions and standards [could] be developed."48 A summary of the Task Force recommendations are as follows:
39. CAL. Bus. & PROF. CODE § 17508.5 (Deering 1993).
40. GREEN REPORT I, supra note 7.
41. Id. at 2.
42. NATIONAL ASS'N OF Arr'Ys GEN., THE GREEN REPORT II,

RECOMMENDATIONS FOR RESPONSIBLE ENVIRONMENTAL ADVERTISING GREEN REPORT II), at Vi

(1991).
43.
44.
45.
46.
47.
48.

Id.

Id.
Id.
Id.
Id. at vii.
Id.
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" Environmental Claims should be as specific as possible,

not general, vague, incomplete or overly broad.
" Environmental Claims relating to the disposability or
potential for recovery of a particular product ( e.g.,
"compostable" or "recyclable") should be made in a manner that clearly discloses the general availability of the
advertised option where the product is sold.
" Environmental claims should be substantive.
" Environmental claims should, of course, be supported
49
by competent and reliable scientific evidence.
B.

Efforts at the FederalLevel

Two major movements at the federal level have been undertaken. First, the issuance of the FTC's interpretive guidelines in response to the requests of the Attorney General's
Task Force, 50 and second, a movement led by Senator Frank
H. Lautenberg of New Jersey, which supports granting the
the authority to regulate
Environmental Protection Agency
51
environmental advertising.
1.

Guidance Offered by the Federal Trade Commission

In 1991, the FTC held hearings in response to petitions
a group of marfrom the Attorney General's Task Force and
52 The FTC sought
associations.
trade
keters, companies, and
comment on whether its then existing method of enforcing
was lacking,
environmental claims on a case-by-case basis
53 In July 1992,
needed.
was
guidance
further
what
so,
and if
the FTC published official guidelines, the FTC Guides, for
businesses to follow in order to avoid FTC enforcement action under section five of the FTC Act, 15 U.S.C. § 45, which
"makes unlawful deceptive acts and practices in or affecting
commerce."

54

49. FTC Guides, supra note 11.
Sess.
50. S. 3218, 101st Cong., 2d Sess. (1990); S. 615, 102nd Cong., 1st
(1991). Neither bill was enacted.
51. Petitions for Environmental Marketing and Advertising Guides; Public
at 16 C.F.R.
Hearings (FTC Petitions), 56 Fed. Reg. 24,968 (1991) (to be codified
1991).
ch. 1) (proposed May 31,
Market52. Veronica R. Sellers, Government Regulation of Environmental
note
supra
Petitions,
FTC
(citing
(1991)
442
ing Claims, 41 KAN. L. REV. 431,
51, at 24,969.)
53. FTC Guides, supra note 11, at 36,364 (1992).
54. Id.
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Section 260.2 of the FTC Guides states clearly that these
guides have no force or effect of law.55 They serve merely as
recommendations on how businesses are to avoid prosecution
under the FTC Act. 5 6 These guides, along with state legislation, are the only tools available to businesses and consumers
for discerning how to use environmental marketing properly.
The FTC Guides consist of four general principles: 1)
Qualifications and Disclosures; 2) Distinction Between Benefits of Product and Package; 3) Overstatement of Environmental Attribute; and 4) Comparative Claims.5 7 The first
principle mostly concerns the clarity of language, such that
the qualifications and disclosures are appropriately clear and
prominent. 8 The second principle suggests that any environmental claims made on product labeling should clearly state
whether the environmental benefit is associated with the labeling, the actual contents, or a component of the product itself.59 The third general principle is fairly self-explanatory.
Environmental attributes may not be overstated or exaggerated, either expressly or by implication.6 0 The fourth general
principle suggests that the advertiser ought to make comparative statements with sufficient clarity so as to avoid consumer deception.6 1 For example, a statement such as "20%
more recycled content" is ambiguous.6 2 It is unclear whether
this claim refers to more recycled content than before, or
more recycled content than a competitor's product.6 3 The
FTC Guides state that "[t]he advertiser should clarify the
claim to make the basis for comparison clear, for example, by
saying '20% more recycled content than our previous package.' "64 Advertisers must also be able to substantiate com55. Id.
56. Id.
57. Id.
58. Id. The Guides give the following example: If a box of aluminum foil
simply states "recyclable" without further explanation, yet some part of the box
is not recyclable (besides minor or incidental components), then the claim is
deceptive. Id. An example of a minor or incidental part of a product would be a
bottle cap. Id. A soda bottle for example, can claim to be recyclable without
having to state that the cap is not. Id.
59. Id.
60. Id.
61. Id. at 36,365.
62. Id. at 36,364.
63. Id.
64. Id.
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parative claims.65 If a claim can be substantiated, then it is
not deceptive.6 6
These four principles are further broken down into eight
67
categories of specific environmental marketing claims. The
eight claims are: a) General Environmental Benefit Claims;
b) Degradable/ Biodegradable/Photodegradable; c) Compostable; d) Recyclable; e) Recycled Content; f) Source Reduction;
g) Refillable; and h) Ozone Safe and Ozone Friendly. Following the general categories are several examples of acceptable
and unacceptable uses which, "do not represent the only per68
missible approaches to qualifying a claim." These groupings are "intended to provide a 'safe harbor' for marketers
who want certainty about how to make environmental
claims."6 9 The FTC Guides state that it is deceptive to misrepresent, directly or impliedly, that the product has a particular environmental attribute without proper substantiation
and qualification.7 0
The FTC's main approach in enforcing violations of the
Act involves selecting claims for enforcement on a case-bycase basis. A typical FTC enforcement action alleges violations of section 5 of the FTC Act, charging deceptive or unfair
trade practices. 7 1 This ad-hoc approach has been criticized as
slow and cumbersome, as well as prolonging industry uncer72 Some industry groups sugtainty over FTC standards.
73
gested trade regulations to provide more uniformity. These
rules would have preempted all state and local efforts at regulating in this area.7 4
Although the FTC Guides are very recent, it is important
that the history of FTC concern and enforcement of
note
to
deceptive environmental marketing claims dates back to the
65. Id. at 36,365.
66. Id.
67. Id. at 36,364.
68. Id.
69. Id.
70. Sellers, supra note 52, at 442 (citing L. Ross Love, Comments Presented
to the Federal Trade Commission Public Hearing on Environmental Labeling
and Advertising (July 18, 1991)).
71. Id. (citing Hubert H. Humphrey III, Comments Presented to the Federal Trade Commission Public Hearing on Environmental Labeling and Advertising 5 (July 17, 1991)).
72. FTC Petitions, supra note 51, at 24,969.
73. Id.
74. In re Ex-Cell-O Corp., 82 F.T.C. 36 (1973).
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early seventies. Two decisions, in particular, exemplify the
approach taken by the FTC in its enforcement actions. The
earliest case was a complaint and consent order against the
Ex-Cell-O Corp.7" The company advertised that its plastic
76
coated paper milk cartons were "completely biodegradable."
The FTC challenged these claims on the grounds that the
plastic coating did not disintegrate, and the biodegration took
a great deal longer than the advertisement indicated.7 7 The
FTC forbade the company from using the word "biodegradable" in its advertising, and further ordered Ex-Cell-O to reveal that the carton's coating was not biodegradable and that
the rate of the disintegration was entirely dependent upon
the surrounding conditions.7 8
The second early FTC enforcement action charged Standard Oil of California with misrepresenting to the public the
benefits that could be achieved from using its gasoline additive known as F-3 10.79 The FTC found that they had "broadcast advertising that was false, misleading and deceptive, in
violation of section 5 of the Federal Trade Commission Act,
15 U.S.C. § 45. 1° The advertisement in question displayed a
large clear balloon attached to an idling automobile's exhaust
pipe filling with clear air when the car used Standard Oil's
gas, and filling with black vapor when using another company's gasoline. 8 1 The announcer in the commercial stated
that the balloon was "filling with dirty exhaust emissions
that go into the air and waste mileage."8 2 The FTC prohibited the company from representing, either implicitly or explicitly, that the use of its gasoline would produce pollutionfree exhaust.8 3 The Commission expressed its concern that
"the public is acutely aware of the air pollution problem and
that it is a matter of public importance for advertisements
which play upon this concern to be accurate and precise."84
75. Id. at 38.
76. Id. at 40.
77. Id. at 44.
78. In re Standard Oil Co. of Cal., 84 F.T.C. 1401 (1974).
79. Standard Oil Co. of Cal. v. Federal Trade Comm'n, 577 F.2d 653, 655
(9th Cir. 1978).
80. Id.
81. Id.
82. Id. at 658.
83. Id. at 655.
84. Standard Oil Co. of Cal. v. Federal Trade Commission, 577 F.2d 653,
662 (9th Cir. 1978).
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The FTC further issued a cease and desist order. The Ninth
Circuit Court of Appeals affirmed the finding of a violation of
the Act, but agreed with85appellants that the cease and desist
order was unwarranted.
2. Proposed Federal Legislation
Before the issuance of the FTC Guides, federal legislation had been proposed, which grants the EPA the power to
create voluntary national guidelines for environmental marketing terminology.16 This movement was effectively eliminated by the emergence of the FTC Guides. The EPA approach emphasized uniform definitional standards and
rejected the national seal of approval program. As a result
of the issuance of the FTC Guides, the EPA plan was abandoned. In both 1990 and 1991, efforts to pass legislation in
the Senate failed. The purpose of the proposed legislation
was to grant the EPA the authority to promulgate national
standards and definitions for use in environmental marketing. It was intended to protect consumers from deceptive
environmental marketing claims, establish some uniformity,
and enable consumers to make informed decisions regarding
environmental claims as well as "encourage both consumers
and industry to adopt habits and practices that favor natural

89 The
resource conservation and environmental protection."

bill would have vested the EPA (with the help of an advisory
board comprised of consumer advocates, industry members,
and environmental officials) with the power to define key en90
vironmental marketing terms and establish a certification
91 Industry would have been required to obtain cerprogram.
tification in order to use environmental marketing claims in
92
product promotion and labeling. Violation of the proposed
9
regulation would result in civil fines of up to $25,000. 1 For
"knowingly or willfully" violating the law, criminal sanctions
85. See supra note 50.
86. See infra text accompanying notes 100-119 for a discussion of National
Seal of Approval programs.
87. S. 3218, 101st Cong., 2d Sess. (1990).
88. S. 615, 102nd Cong., 1st Sess. (1991).
89. Id. § 6.
90. Id. § 6-7.
91. Id. § 7.
92. Id. § 9(a).
93. Id. § 9(b).
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would have been imposed of up to one year imprisonment,
$25,000 in criminal fines, or both.94 The proposed legislation,
while providing national uniformity, would not have preempted the states from enacting more stringent regulations.95 In addition, citizen suit provisions allowed for any
individual to bring a suit provided that the alleged violator
was given sixty days notice of such an action. 96 These bills
failed to pass the Senate, however, most likely due to the
emergence of the FTC Guides.
C. National Seals of Approval/Emblem Certification
Programs
Another major approach that has been taken by some
states, as well as by individual private organizations, is the
use of "recycling emblems" which effectively place a rubber
stamp of approval upon a certain product, thereby giving that
product's environmental claims more credibility. This approach promises to be extremely effective as indicated by several of the countries where such programs exist.97 There are
three variations to this type of an approach: national seals of
approval,98 emblems given to products via private organizations, 99 and emblems given to products as part of an individual state's regulatory program.100
1. National Seals of Approval
National seals of approval, also known as "eco-labelare prevalent in several foreign countries. Japan,
Germany, and recently, Canada, have adopted government
sponsored seals of approval. 102 All of these international
ing,"I1

94. Id. § 13(c).
95. Id. § 11. Citizen suit provisions are a standard feature in nearly every
major federal environmental statute. See, e.g., the Clean Water Act, 33 U.S.C.
§ 1365 (1987); the Clean Air Act, 42 U.S.C. § 7604 (1982); the Resource Conservation and Recovery Act, 42 U.S.C. § 6972 (1982); and the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9659 (1986).
See also SELMI & MANASTER, supra note 1, § 16.08[1].
96. See infra text accompanying notes 100-119.
97. See infra text accompanying notes 100-119.
98. See infra text accompanying notes 120-128.
99. See infra text accompanying notes 129-135.
100. Daniel P. Jones, Eco-labels:A Guide to Eco-Buying, L.A. TIMES, May 25,
1990, at El.
101. Id.
102. Id.
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movements are rooted in the German "Blue Angel" program,
which was established in 1978 by the Federal Environment

Agency. 103
The Blue Angel program is run by a government agency
and provides for an independent advisory board and involvement of the consumer public in approving certain products.
More than 3,100 products in fifty-seven categories have been
10 4 The program has
awarded Blue Angel seals of approval.
been immensely successful. According to the German government, the imposition of the seal of approval program has reduced solvents from household paints entering the waste
05
stream by 40,000 tons. 1 Today, paints that have been approved and display the Blue Angel seal have a thirty percent
five percent before
share of the market, as opposed to a mere
10 6
instituted.
the Blue Angel program was
Japan's program, modeled after Germany's, is called
"Eco-Mark" and was launched in 1989.107 Its symbol consists
of a letter "e" shaped into arms and hands holding the
earth.1 08 The program has granted over 850 labels to 31 different kinds of products. Japan's program boasts that its approval rate of products is much faster and does not require
10 9 The alacrity with which
that companies pay a fee to apply.
as
approvals are given to products, however, raises questions
1 10
process.
evaluation
to the thoroughness of the product
Canada's program, "Environmental Choice," is the most
recent and was put into effect in 1990.111 Its "Eco-Logo" emblem is a maple leaf composed of three doves, representing
1 12
working together.
consumers, business and government all
in ten
"Environmental Choice" awards labels to products
1
product categories, with plans to add six more. 13 This ap103. Id.
104. Id.
105. Denis Hayes, HarnessingMarket Forces to Protect the Earth,ISSUES IN
SCI. AND TECH., Winter 1990-91, at 47.
106. Id. at 48.
107. Id.
108. Environmental Protection;Eco-babble, THE ECONOMIST, Sept. 21, 1991,
at 84.
109. Hayes, supra note 105, at 48.
110. Id.
111. Id.
112. Id.
113. Id. Initially the Canada plan was intended to award points to a product
for each stage of its "life-cycle." Id. This idea was quickly abandoned as too
rigid and wasteful of resources because it often focused on stages in the prod-
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proach utilizes a "multiple-criteria, cradle-to-grave approach." 114 Although Canada's program has not been in place
long enough to report an informed evaluation, a recent inresponse to the new prodependent report suggested that the
1 15
gram has been generally positive.
Norway represents one of the few countries that has instituted a uniform emblem program which is free from government involvement. 1 6 There, an independent non-profit
organization administers the labeling program.1 17 Similar to
Canada's program, it is too early to determine the effectiveness of the system, although the response has been positive. "' 8 Despite the success of these movements, there is currently no federal environmental labeling program in the
United States. The EPA has considered the idea, however,
and in 1989, commissioned a report on the possibility of implementing a national environmental labeling program.1 19
The report did not suggest a legislative federal movement;
rather, it suggested a non-profit organization, similar to the
one found in Norway, as the preferred approach. 2 '
2.

Private CertificationPrograms

An example of a private certification program is "Green
Seal," a program founded by a private, non-profit organization in the United States. Green Seal is similar to the government-run programs of other nations, but without government involvement.' 2 ' The group states that its mission is the
promotion of environmentally sound consumer buying practices. 122 Denis Hayes, the founder and CEO of the California
based organization, states: "The Green Seal of environmental
approval helps guide people out of this green marketing morass and leads consumers to products that are less harmful to
uct's development which had little or no impact on the environment. Id. The
current Canadian method is to "focus[ ] attention where the impacts seem to be
the greatest." Id.
114. Hayes, supra note 105, at 48.
115. Id.

116. See generally id.
117.
118.
119.
120.
121.
122.

Id.
Id.
Id. at 48.
See generally HAYEs, supra note 12, at 4.
Id.
Id.
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the Earth. " 1 23 The basic philosophy is that an informed con-

sumer population can only lead to beneficial results for the
environment.' 24 The "Green-Seal" is awarded to products
that meet environmental standards on a category-by-category-basis.' 25 The organization promises to keep up with
technological advances in order to ensure that the applicable
standards are not outmoded, which has been a frequent criticism of some of the international,1 26government-involved efforts such as Germany's program.

Another non-profit organization called Scientific Certification Systems, Inc. of Oakland, California (formerly "Green
Cross"), engages in a similar type of activity, although it extends its analysis further. 127 It examines the entire manufacturing process from start to finish before allowing its Green
Cross Seal of Approval to be used in the promotion of a product.' 28 Green Seal differs in that it awards its seal on the

basis of the total environmental impact of the product
itself.129
3. State CertificationPrograms
In addition to non-profit organizations such as Green
30
Seal and Green Cross, several states includng New York,'

133 have
Rhode Island,13 ' Maine, 13 2 and New Hampshire,

either adopted, or have considered adopting, regulatory approaches involving emblems or seals of approval. The first
state to enact such a system was New York, whose program
establishes recycling emblems and definitions. 34 For example, "recyclable" can only be used if recycling centers exist for
75% of the state's population.' 3 5 The statute applies to any123. GREEN SEAL QUESTIONS AND ANSWERS at 2.
124. Id.
125. Jones, supra note 100, at El.
126. Id.
127. Id.
128. Id.
129. N.Y. ENVTL. CONSERV. LAw § 27-0717.2 (McKinney 1984 & Supp. 1995)
(effective December 14, 1990 with an 18 month grace period).
130. R.I. GEN. LAWS § 23-18.8-3 (1989 & Supp. 1994).
131. See Reference Number: Maine 2762, Waste Management Agency, Nov.
27, 1991, available in LEXIS, Envirn Library, Strgtr File.
132. N.H. REV. STAT. ANN. § 149-N:1-6 (1990 & Supp. 1994)
133. N.Y. ENVTL. CONSERV. LAW § 27-0717.2 (McKinney 1984 & Supp. 1995).
134. N.Y. COMP. CODES R. & RECS., tit. 6, § 368.2(k) (1990).
135. N.Y. ENVTL. CONSERV. LAW § 27-0717.2 (McKinney 1984 & Supp. 1995).
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one wanting to use the terms "recyclable," "recycled" or "reusan emblem on product
able," as well as anyone wanting to use
1 36
labeling, advertising or packaging.
D.

The Regulation of Commercial Speech

To engage in a discussion about the regulation of environmental marketing, it is essential to understand the history and treatment of commercial speech in the context of
First Amendment jurisprudence. The landmark case of Virginia State Board of Pharmacy v. Virginia Citizens Consumer
Council, Inc.,' 3 v held that commercial speech, speech that
"does 'no more than propose a commercial transaction,"' is
entitled to First Amendment protection. 38 At issue in the
case was a Virginia statute that declared it unprofessional
conduct for a pharmacist to advertise the price of prescription
drugs.' 39 The Court held that although the advertiser's interest was purely economic, that did not disqualify him from
First Amendment protection. 40 The Court reasoned that
both the individual consumer and society may have strong interests in the free flow of commercial information in order to
41
make important economic decisions.'
Although the Supreme Court has asserted its preference
for the "free flow of commercial information"' 42 in order to ensure a smoothly functioning capitalist society, the protection
afforded to commercial speech is limited: "Regulations affecting commercial speech... invite a more relaxed inquiry. "143
The Court emphasized that although entitled to First
Amendment protection, commercial speech was not exempt
from regulation. For example, the Court pointed out that it
has consistently held that "[ujntruthful speech, commercial
or otherwise, has never been protected for its own sake. Obviously, much commercial speech is not provably false, or
136. 425 U.S. 748 (1976).
137. Id. at 762 (quoting Pittsburgh Press Co. v. Human Relations Comm'n,
413 U.S. 376, 385 (1973)).
138. Virgina State Board, 425 U.S. at 749-50.
139. Id. at 762.
140. Id. at 763-65.
141. Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 763-65 (1976).
142. Id. at 751.
143. Id. at 771 (referring to Gertz v. Robert Welch, Inc., 418 U.S. 323, 340
(1974) and Konigsburg v. State Bar, 366 U.S. 36, 49 & n.10 (1961)) (citations
omitted).
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even wholly false, but only deceptive or misleading. We foresee no obstacle to a State's dealing effectively with this
problem. "144
Even truthful, or non-deceptive commercial speech may
be regulated according to a more recent Supreme Court case,
Central Hudson Gas & Electric Corporationv. Public Service
Commission.145 In that case, the Court articulated a four
prong test.146 First, the Court must determine whether the
expression is protected by the First Amendment.1 47 To be
protected, commercial speech must concern lawful activity
and not be misleading.1 48 Second, the government interest in
regulating that speech must be substantial. 149 Third, if both
of the above inquiries yield affirmative answers, then the
court must determine whether the regulation directly advances the governmental interest.150 Finally, if it does, it
must not be more extensive than necessary to serve the governmental interest. 151

The First Amendment has become a popular weapon
used by industry in its attempts to eliminate regulations in
the area of environmental marketing. At the state level, California's Environmental Marketing Act was recently challenged on First Amendment grounds by a group of advertis1 52
ers in Association of National Advertisers, Inc. v. Lungren.
The law was upheld with one exception-the definition of the
term "recyclable" was found unconsitutionally overbroad and
vague. The court followed the four-prong test as set forth in
Central Hudson and first determined that contrary to petitioners' contention, the speech in question was commercial as
opposed to political speech.15 3 This classification was crucial
because less First Amendment protection is afforded to commercial speech.15 4 The court had little trouble satisfying the
144. 447 U.S. 557 (1980).
145. Id. at 566.
146. Id.
147. Id.
148. Id.
149.- Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S.
557, 566 (1980).
150. Id.
151. Association of Natl Advertisers, Inc. v. Lungren, 809 F. Supp. 747 (N.D.
Cal. 1992).
152. Id. at 754-59.
153. Id. at 754.
154. Id. at 756-57.
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second and third prongs of the Central Hudson test, determining that a sufficiently important state interest was involved and that the statute in question "directly advanced"
the state interest. 155 Applying the fourth prong: "no more restrictive than necessary to further the state's interest," the
by
Court reiterated that this prong had not been interpreted
156
means.
restrictive
least
the
require
to
the Court
The statute was therefore upheld with the exception of
the term "recyclable," which was held to be unconstitutionally vague.' 5 7 The term recyclable was originally defined in
the Act as an article that can be "conveniently recycled ...in

every county in California with a population of over 300,000
persons." 5 8 The court found this term was unconstitutionally vague since the statute "offers no guidance as to what
recycling programs satisfy the 'conveniently recycled' requirement." 59 This term is currently being redefined as material that is recovered in more than 65% of statewide recycling programs or accepted for recycling wherever it is
sold.' 60 This new definition is certain to withstand any constitutional challenges.
III. ANALYSIS
A. Analysis of the Effectiveness of the FTC Guides
Due to the recent emergence of the FTC Guides, it is unclear what approach will be taken by the FTC in deciding
whether or not to prosecute alleged violators. An analysis of
early FTC enforcement actions provides insight into the approach most likely taken by the FTC in future cases. 16 1 Standard Oil Company of California v. Federal Trade Commission 6 2 established two principles that could be important in
155. Id.
156. Association of Nat'l Advertisers, Inc. v. Lungren, 809 F. Supp. 747, 762
(N.D. Cal. 1992).
157. Id. at 761 (citing CAL. Bus. & PROF. CODE § 17508.5(d) (West 1987 &
Supp. 1995)).

158. Lungren, 809 F. Supp. at 762.
159. SELMI & MANASTER, supra note 1, at 19-54 & n.29.
160. See supra text accompanying notes 51-84 for a discussion of the FTC
Guides.
161. Standard Oil Co. of Cal. v. Federal Trade Comm'n, 577 F.2d 653 (1978).
See supra text accompanying notes 78-84.
162. William Randolph Smith, It's Not Easy Being Green,
June 17, 1992, at 12.
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future cases.163 First, the FTC appeared to be holding environmental claims to a higher standard than normal advertising standards: "[I]t is incumbent upon advertisers who seek
to advance their own interests in even partial reliance on
such serious consumer concerns [about the environment] to
exercise an extra measure of caution in order to be certain
that their representations to consumers will not deceive or
mislead. 1 6 4
Secondly, the Commission placed particular emphasis on
what it perceived to be the ad's broad message. 16 5 The Standard Oil ad never explicitly stated that the clear balloon contained no pollutants, nor did it state that using the gas would
help eliminate pollution. Nevertheless, the FTC held that the
ads were deceptive because the commercials conveyed that
message with no scientific evidence to substantiate such a
claim. 16 6 Thus, it is evident that the FTC in its enforcement
actions, will look to the advertisements in their totality, not
solely at specific claims made in the ads. The court of appeals, in affirming this decision, placed significant weight on
the fact that environmental claims are particularly sensitive.16 7 Consumers are more likely to be misled out of a concern for the environment and a desire to purchase products
which minimize air pollution. Thus, this early enforcement
action suggests that in the cases pursued by the FTC, the environment will be a significant consideration. Despite this
fact, there are substantial problems with regulations of this
type remaining exclusively within the purview of the FTC.
The FTC Guides are deficient as an effective means of
controlling the problem of deceptive environmental advertising for several reasons. First, the Guides are merely suggestions. There are no sanctions for failure to comply. The FTC
may choose to enforce the Federal Trade Commission Act on
certain advertisements, while ignoring others. Second, because they are only guides, the states are free to adopt programs with any level of stringency, leaving businesses and
consumers utterly confused. While it is true that many of the
state laws use the definitions set forth in the Guides, signifi163.
164.
165.
166.
167.

Id.
Id.
Id.
Id.
See supra note 13.
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cant confusion remains, as does a lack of uniformity in the
standards and definitions offered by the states' laws. Third,
courts decide FTC enforcement cases ad hoc without strong
precedent. This lack of clear guidelines leads to confusion for
industry. Fourth, and most importantly, the FTC does not
have the protection of our environment as its major priority.
The FTC's fundamental purpose, as stated previously, is to
regulate trade and protect consumers. 168 Therefore, while at
first blush the protection of the consumer through prevention
of deceptive "green marketing" would seem to simultaneously
promote environmental protection goals, this belief may be
unfounded. It remains to be seen whether the FTC proceeds
consistently on these cases. With its focus on consumer protection, it may not have the resources or the motivation to
make decisions aimed at protection of the environment.
The problems with the FTC Guides reflect the difficulty
of balancing competing interests. It is essential that industry members are afforded some level of predictability in their
actions, but there must also be consequences for telling "little
green lies" inorder to cash in on the wave of environmental
consumerism. 16 9 As a result of the feeling shared by many
environmentalists that the FTC, while a good place to start,
is not the right place for this type of regulation, other national movements have surfaced. Some, such as national
seals of approval or emblems, have been so successful as to
merit close analysis and consideration.
B. Effectiveness of Seals of Approval/Emblem Certification
Programs
Clearly, as with the definition-based approach, no uniform system for the use of emblems or official seals currently
exists in the United States. The success of these emblembased methods of regulation hinges upon widespread uniformity. In order for an emblem to have significant meaning,
it must be automatically recognizable, familiar, and trustworthy. With such an array of varying emblems and symbols,
consumers are again left confused and unsure of whom to
trust. The success of Germany's Blue Angel program can be
demonstrated by the fact that a survey of 3,000 households in
168. Wynne, supra note 8, at 820.
169. Hayes, supra note 105, at 47.
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1987 showed that 78.9% were familiar with the Blue Angel
label. 170 In the United States, no familiar symbol exists,
other than the revolving arrow indicating recyclable, which
has acquired a universally accepted meaning and credibility.
A system such as Germany's, which allows its seal to be used
to cover a vast array of different products, could be successful
in the United States. One commentator cautions, however,
that an emblem program, while beneficial, cannot preclude
the need for definition-based approaches as well:
Seal of approval programs would place faith in centralized
decision-makers, while regulated green marketing terms
would place ultimate faith in individual, ecologically conscious consumers. Having both seals of approval and regulated terms on a label might give consumers some added
flexibility; the seal could alert them to a product that is
somehow environmentally 'good,' while terms could help
to explain why. 171
In sum, it seems that the exclusive use of one type of scheme
would not be the most effective regulatory method. The use
of two different types, the emblem-based as well as the definition-based, would be the most expansive and complete regulatory approach.
1. The Inadequacy of Private and State-Sponsored
Programs
The proposal that the United States adopt a universally
accepted emblem or seal of approval program raises the logical question of whether such an effort should originate in the
private or public sector. Independent non-profit organizational efforts seem, at first glance, to be the most attractive
solution. Keeping government out of the program would
make this approach more popular in a time of soaring budget
deficits and mounting popular concern about bureaucratic
waste. The difficulty, however, with placing such a system in
the private sector is that there seems to be a basic obstaclelack of cooperation among the various environmental
groups-preventing non-profit efforts from taking off in a
widespread fashion. This problem can be seen in many other
areas of the environmentalist movement. For example,
170. Wynne, supra note 8, at 819-20.
171. Green Cross Certification Under Fire; Environmentalists Call Labels
Misleading, 22 THE ENVT. REP., Oct. 11, 1991, at 1537.
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Green Cross has recently been under attack from, surprisingly, environmental groups such as the Environmental Defense Fund [hereinafter EDF]. 1 72 The EDF report, in addition to a general attack on Green Cross' "life-cycle" approach,
alleges that the Green Cross group has been awarding too
many products with its symbol, casting doubt on the validity
of its processes. 1 73 These criticisms, however, were complicated by politics. At the heart of these allegations seems to
be competition between the Green Seal and Green Cross
groups. 174 Green Cross' and Green Seal's conflict is indicative of a greater problem.
While all sides concerned have worthwhile and similar
goals of protecting and preserving the environment, each
group feels that only its approach can actually bring about
the intended changes. Uniting these groups would increase
the strength and credibility of the movement. In addition,
consumer confusion would decrease, which was the original
objective of these movements. Unfortunately, this fundamental objective seems to have gotten lost amidst the individual
efforts of the competing groups.
In addition to the lack of cooperation among these nonprofit efforts, is the recurring problem of a lack of uniformity
with respect to the standards applied in determining whether
a particular product is environmentally beneficial or detrimental. The groups award their respective seals or emblems
based on differing sets of criteria. As previously discussed,
some organizations examine the manufacturing process,
75 Further, different
while others focus only on the product.standards are used, even in the examination of the product
itself. Therefore, the same product could conceivably be considered worthy of an emblem by one organization, while not
by the other, leaving the consumer hopelessly confused.
172. Id. at 1537-38. "Life-cycle analysis is a method by which consumers and
industry purportedly can determine a product's effects on the environment from
manufacture to disposal." Id. at 1537.
173. Id. EDF was accused of bias after its attack on Green Cross because its
executive director and a member of its board of trustees sit on the board of
directors of Green Seal. Stanley Rhodes, president and chief executive officer of
Green Cross, stated: "Environmental groups, which have traditionally operated
with complete independence, run a grave risk of losing their neutrality if they
align themselves too closely with any private sector initiative." Id.
174. See supra text accompanying notes 120-128 for a discussion of Green
Seal and Green Cross.
175. See supra note 108.
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These concerns and criticisms apply with equal force to statesponsored programs. Again, the primary problem with leaving this type of regulation in the hands of the states is a lack
of uniformity.
An additional problem with private emblem programs is
that they often involve substantial cost. In order to obtain a
176 It is arguable that
seal or cross, businesses must pay a fee.
businesses will therefore simply avoid the process altogether,
deeming it too costly and not worthwhile. A government
funded, centralized program would eliminate this problem, as
well as the conflict and competition discussed above. This
type of program would effectuate the goal of one universal
system, which can be easily followed and interpreted by industry and consumers alike. After examining the pitfalls and
benefits of the major movements and approaches taken in
the area of "green marketing," it is essential to discuss one
final aspect of the proposal of federal legislation: the United
States Constitution.
C.

FirstAmendment Concerns

In order to propose legislation, it is essential to understand the possible effects of First Amendment jurisprudence
concerning commercial speech. While commercial speech was
not historically afforded constitutional protection, Virginia
Pharmacy held that commercial speech is protected by the
177 The Supreme Court's treatUnited States Constitution.
ment of commercial speech is critical to an inquiry into proposed regulation of environmental advertising. After examining the history of the protection of this kind of speech, it
can be confidently asserted that a carefully drafted federal

176. See supra text accompanying note 137. "VirginiaPharmacy introduced
an element of'economic liberty' into the first amendment, harkening back to the
now discredited doctrine of Lochner v. New York, 198 U.S. 45 (1905)." Wynne,

supra note 168, at 815 n.166. (referring to Jackson and Jeffries, Commercial
Speech: Economic Due Process and the First Amendment, 65 VA. L. REV. 1, 30-

33 (1979)). "Lochnerhas come to be regarded as the symbol of an era when the
Court struck down legislation solely because it interfered with economic liberty." Jackson and Jeffries, Commercial Speech: Economic Due Process and the

First Amendment, 65 VA. L. REV. 1, 31 n. 108. (1979).

177. Wynne, supra note 8,at 815 (arguing that "regulations of green marketing terms are likely to pass constitutional muster").
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legislative scheme handling green marketing should cer17 8
tainly withstand any constitutional attack.
First, truthful environmental advertising, which has
such far-reaching implications as the future of this planet, is
sure to fulfill the purpose articulated repeatedly in First
Amendment cases of maintaining and fostering a "marketplace of ideas."' 79 If dissemination of ideas is to be the cornerstone of democracy, it can be argued that this type of advertising is a particularly beneficial mechanism for informing
the public and fostering environmentally sound practices and
values. This characterizes advertising as speech which invokes thought and discussion, rather than the traditional
one-dimensional view of advertising as solely a means to sell
a product. Concededly, not all advertising can be categorized
in this way, but environmental marketing has particular
characteristics which liken it to political speech.
Second, and perhaps most importantly, as discussed in
the Lungren case, deceptive or false speech is rarely, if ever,
afforded constitutional protection. The concern with commercial speech receiving any constitutional protection is based
upon the "informational function of advertising."8 0 False or
misleading advertising undermines this very notion. The
Supreme Court has stated that "[T]he Constitution does not
prevent prohibitions on commercial messages which are
178. FRANKLIN AND ANDERSON, MASS MEDIA LAW, 36 (1990). This metaphor
is the dominant one for the notion of free speech. It was probably first expressed in 1644 in Milton's Areopagiticia,an essay against the English system
of licensing publications: "And though all the winds of doctrine were let loose to
play upon the earth, so Truth be in the field, we do injuriously by licensing and
prohibiting to misdoubt her strength. Let her and Falsehood grapple; who ever
knew truth put to the worse in a free and open encounter?" Id. This concept
was popularized later by John Stuart Mill in On Liberty as a reason for denying
the government the power to restrict speech, even though unlike Milton, he
recognized that sometimes truth loses in a "free and open encounter." Id. Justice Holmes recognized the notion of a "marketplace of ideas," in 1919, in his
dissent in Abrams v. United States, 250 U.S. 616 (1919). For cases protecting
free speech utilizing the marketplace theory, see Associated Press v. United
States, 326 U.S. 1, 20 (1945); New York Times Co. v. Sullivan, 376 U.S. 254, 270
(1964) (discussing "a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open.") See also
Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).
179. Association of Nat'l Advertisers, Inc. v. Lungren, 809 F. Supp. 747, 754
(N.D. Cal. 1992) (referring to Central Hudson Gas & Elec. Corp. v. Public Serv.
Comm'n., 447 U.S. 557 (1980)).
180. Id. at 754-55 (citing Central Hudson, 447 U.S. at 563).
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'more likely to deceive the public than to inform it.' "181
Third, in accordance with the Hudson test, the federal government, as expressed by the California court in Lungren,
clearly has a substantial interest "in ensuring truthful environmental advertising and encouraging recycling and environmentally sound packaging....

182

A carefully designed

statute which is not overly stringent will likely pass muster
because it will be "no more extensive than necessary to fur3
ther the [federal government's] interest.""
A companion benefit can be achieved if the legislation is
drafted so as not to be too restrictive of speech. Businesses
will be able to easily comply, and be less apt to view the federal legislation as too burdensome for it to promote environmentally sound products and make environmental changes.
This will help industry to promote goals of natural resource
preservation while ensuring that the federal legislation cannot be successfully challenged on constitutional grounds.
Thus, considering the recent California Supreme Court decision in Lungren, as well as a thorough analysis of commercial
speech jurisprudence, it seems clear that a carefully constructed federal regulation should be able to pass the First
Amendment hurdle.
V.

PROPOSAL

Because of the current fragmented approach to environmental marketing, and in order for all interests to be fairly
represented, uniformity is needed at the federal level. There
is no doubt that national, uniform regulation or guidelines
are advocated by all affected parties in this inquiry. Among
the Green Report's findings was the discovery that nearly
every organization testifying at a Public Forum (which included leaders of government, business and environmental
groups), "urged the development of standards, guidelines or
definitions to guide businesses in making environmental
claims and to help consumers understand the claims
made.""8 4 The issuance of the FTC Guides responds to this
call. While clearly on the right track, the FTC is not the ap181. Id. at 756.
182. Id. at 757 (citing Central Hudson, 447 U.S. at 569-70 1980)).
183. GREEN REPORT I, supra note 7, at 2.
184. See supra text accompanying notes 29-39 for a discussion of the definition-based and emblem-based approaches.
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propriate agency to handle these claims. The FTC simply
does not have enough "teeth" in terms of an environmentally
conscious enforcement strategy.
This comment therefore proposes the enactment of federal regulations, promulgated by the EPA, that would represent both consumer protection and environmentalist goals.
This would be welcomed by industry groups as well because
the guesswork could effectively be removed from marketing
decisions. The ideal regulatory approach would combine the
use of the definition-based approach with the national emblem or seal of approval approach.18 5 There would be one
easily recognizable emblem indicating that a product has
passed certain tests based on criteria which have been set by
the EPA. A one dimensional approach focusing only on recyclability, for example, would be too limited. The proposed
system, modeled after Germany's but with the characteristics
of the Green Seal program, would be government-backed.
The administration of the system should be left to an independent advisory board comprised of industry members,
environmentalists, and consumer experts. In order to finance
this advisory board within the EPA, similar to the FDA, businesses would be required to pay a small fee in order to have
the benefit of government testing and the ability to display
the emblem. In addition, individual industries may choose
not to display the emblem, opting instead make environmental claims in advertising or on labels. In that case, the words
used would have to conform to definitions contained within
the regulations set forth in the proposed federal legislation
promulgated by the EPA.
This new legislation would incorporate certain restrictive
aspects of the Rhode Island regulations. In order for a federal
system of regulations to be practical and understood, it must
remain somewhat simple. If we set out to describe, define
and set standards for every potential word that may be used
to entice consumers to buy products that are "green," the law
will eventually be eviscerated by numerous definitions and
amendments. Therefore, this comment proposes that a limited set of vague environmental claims be outlawed altogether. For example, "environmentally friendly" is a term
that is overly broad and does not clearly indicate whether it
185. See Hayes, supra note 105, at 50-51.
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refers to the contents of the product or the packaging. This
comment advocates a prohibition on such vague terms, and
favors the establishment of a definition-based approach using specific environmental claims that can be scientifically
backed.
Finally, the federal legislation should preempt state environmental marketing laws. Otherwise, states enacting excessively restrictive legislation will hamper industry from
taking strides toward environmentally conscious behavior.
Another reason for advocating preemption is to enable industry to feel that compliance is a realistic goal. For example,
without preemption, an advertiser would be unable to run a
national campaign without fear of violating a myriad of
states' laws which use different definitions for the word
"recyclable."
In summary, this comment proposes: 1) Federal uniform
regulations promulgated by the EPA, which would preempt
state law; 2) The use of a definitional approach, in that key
environmental claims would set definitions that are to be followed by all of the states; 3) A system of emblems, should
businesses elect to display them on product labeling, that is
simple, easily recognizable, and trusted by the consumer population; 4) Lastly, a ban on certain terms, rather than offering definitions for them, due to the fact that certain terms are
inherently overbroad allowing for great danger of abuse.
VI.

CONCLUSION

This comment, while unquestionably having an environmentalist slant, recognizes that only with the cooperation of
the various competing interests will any sort of environmental change and improvement be actualized. A narrow view or
over-zealousness on the part of any of the interests involved
benefits no one. Regulations that are too lackadaisical in
their approach do not help the consumer and certainly do not
protect the environment. In contrast, the method a traditional environmentalist might advocate, laws of the utmost
stringency, may be well-intentioned, but will not serve their
intended purpose. Industry may simply decide that the expense and threat of potential liability for use of environmental claims is not worth the trouble and money. Therefore, the
optimal approach is a moderate regulatory effort which has
uniformity and consistency as its basic themes, and provides
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consumers with a clear message regarding the products they
ought to be purchasing. Regulation of this type will assure
businesses that compliance is a realistic and, even, profitable
goal. Consumer awareness will be raised, thereby improving
our environment.
One commentator has noted an interesting paradox in
the promotion of green consumerism.' 8 6 The only sure way to
actually improve this earth and the quality of life for future
generations is through the promotion of less consumption altogether. Denis Hayes, the founder of Green Seal, stated:
"Green consumption is still consumption. When the goal is to
stop consumer use of a whole class of unnecessary productssuch as electric can openers-or reduce the amount of consumption of goods in whole categories-such as fossil fuelsa Green Seal will be of little help."1 8 7 While this is undoubt-

edly true, it is quickly apparent that significantly decreasing
the rate of consumption is nearly impossible. If we cannot
change people's rate of consumption, then perhaps we can attempt to change their style of consumption. Through the use
of a uniform federal legislative effort that brings all interests
into a partnership, we will be able to work towards the increasingly urgent goal of the survival of our planet.
K. Alexandra McClure

186. Id.
* The author would like to thank Professor Kenneth A. Manaster for his
guidance and support.

