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MISERABLE COMFORTS OR CONCRETE
PROTECTIONS: HUMAN RIGHTS CONVENTIONS,
TREATIES, DECLARATIONS, AND THE RIGHTS OF
INDIGENOUS/OTHERED COMMUNITIES—QUO
VADIS?

By Cosmas Emeziem *

Abstract

It has become an annual ritual for the world—especially through the United Nations (UN)—to
organize events and activities celebrating Indigenous Peoples.! Further to this disposition, the UN

‘Drinan Fellow and Visiting Assistant Professor of Law, Boston College Law School, Newton,
Massachusetts, USA. His writings and research sit at the intersection of International and Comparative
Law, Conflict of Laws/Private International Law, Investment Law, International Institutions, Legal History,
Legal and Constitutional Theory, and Transitional Justice. Cosmas is an alumnus of the Hague Academy
of International Law (Académie de droit International de la Haye), the Hague and a recipient of the Rudolf
B. Schlesinger Fellowship in International and Comparative Law from Cornell University Law School,
Ithaca, New York. He sits on the Editorial Board of the Afican Journal of Law and Justice System. | thank
the Editors of Santa Clara Journal of International Law for their excellent work and acknowledge Hyacinth
Ibeh for his support. The usual disclaimers apply. © Author 2022.

" In this article, the descriptive, “indigenous peoples” and “indigenous communities” are sometimes used
interchangeably as is the case in the literature in the field. I have also used othered communities to describe
indigenous communities because it is hard to see an indigenous community that is not also othered both in
the domestic polity, and in international law and policy. This is notwithstanding that there are other
communities that have also been peripheralized and the use of the words othered, otherness, and others
also apply to them in some specific contexts. The United Nations General Assembly resolution 49/214 of
December 23, 1994, proclaims August 9 every year as the International day for the World’s Indigenous
Peoples. Amongst other things, the resolution also recognized the value of diversity of cultures, the need to
improve the economic, social, and cultural conditions of indigenous people, with full respect to their
distinctiveness and their own initiatives. [S/ee also Joseph Biden, Executive Order: A Proclamation on
Indigenous Peoples Day, 2021, October 08, 2021. The Executive order noted that,

The Federal Government has a solemn obligation to lift up and invest in the future of
Indigenous people and empower Tribal Nations to govern their own communities and make
their own decision. We must never forget the centuries-long campaign of violence,
displacement, assimilation, and terror wrought upon Native communities and Tribal
Nations throughout our country. Today, we acknowledge the significant sacrifices made
by native peoples to this country—and recognize their many ongoing contributions to our
nation.
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has adopted a Declaration on the Rights of Indigenous Peoples.? Equally, it is now fashionable,
to include the needs, and questions, affecting indigenous peoples in our development programs
and climate action activities—albeit sometimes as an addendum to the mainstream policies.’ The
Sustainable Development Goals (SDGs), and the current prominence of Diversity, Equity, and
Inclusion (DEI), and decolonialization language in international policy briefs, give further
credence to this apparent commitment to the rights of indigenous and othered communities. The
recently concluded UN Climate Action Conference in Scotland (COP26) * also voiced out some of
the concerns of indigenous communities.” Beyond these Conventions, Treaties, Declarations, and

Melina Delkic, Indigenous Peoples’ Day, Explained, New York Times, (October 11, 2021). Many other
countries have also instituted national days and sometimes months to acknowledge the contributions of
indigenous peoples and their rights to exist as coequals and co-owners of the earth and the fullness thereof.
[ use the ownership here in a very liberal sense because many traditions including that of many indigenous
communities do not construe ownership as it is considered in western legal traditions. Many communities
privilege collective ownership along tribal, ethnic, and such other community lines. /S/ee Proclamation No.
10283, 86 Fed. Reg. 57,307 (Oct. 08, 2021); Melina Delkic, Indigenous Peoples' Day, Explained, N.Y.
TIMES, (Oct. 11, 2021); See also Benedict Kingsbury, "Indigenous Peoples"” in International Law: A
Constructivist Approach to the Asian Controversy, 92 AM. J. INT'L L. 414, 414-57 (1998) (giving some
general insight on the crystallization of Indigenous people's movement in international law); Rashwet
Shrinkhal, Evolution of Indigenous Rights Under International law: Analysis from TWAIL Perspective, 19
THE ORIENTAL ANTHROPOLOGIST 7, 7-24 (2019); Patrick Macklem, Indigenous Recognition in
International Law: Theoretical Observations, 30 MICH. J. INT'L L. 177, 177-210 (2008).

2 G.A. Res. 61/295 (Sept. 13,2007) (the declaration culminated decades long efforts by many organizations
and civil society groups including the International Labor Organization (ILO) to see to the global
recognition of the specific needs and rights of indigenous peoples); Alexandra Xanthanki, /ndigenous
Rights in International Law over the Last 10 Years and Future Developments, 10 MELB. J. INT'L L. 27, 27-
28 (2009); Chidi Oguamanam, Indigenous Peoples and International Law: The Making of a Regime, 30
QUEEN'S L.J. 348, 348-99 (2004).

3 G.A. Res. 70/1 (Oct. 21, 2015); See also Sumudu Atapattu, From "Our Common Future" To Sustainable
Development Goals: Evolution of Sustainable Development Under International Law, 36 WIS. INT'L L.J.
215, 215-46 (2019) for a general view about the development of the idea of sustainable development.

* The United Nations Climate Conference 2021; Victoria Tauli-Corpuz, Indigenous peoples had a clear
vision for Cop26, but it has not been delivered, THE GUARDIAN (Nov. 15, 2021); Nina Lakhani, '4
continuation of colonialism': indigenous activists say their voices are missing at Cop26, THE GUARDIAN
(Nov. 3, 2021); Grace Barrett, COP26: Indigenous peoples, protests, and a call to end the war on nature,
UN NEWS (Nov. 6, 2021).

> Because Indigenous Communities are on the frontlines of climate change disasters, though they are often
the minor contributors to the factors that exacerbate rapid climatic changes, such as greenhouse emissions.
See Susan K Serrano, lan Falefuafua Tapu, Reparative Justice in the U.S. Territories: Reckoning with
America's Colonial Climate Crises, 110 CALIF. 1281-1313(2022). The particular experience of those living
in the U.S. unincorporated territories clearly show the intersection between indigenous communities and
continuities of colonialism. The perpetual state of being in-between becoming full sovereigns and otherwise
has devastating impact on the inhabitants of these territories as they are continually navigating policy
uncertainties and inchoate legal status. See also Julian Aguon, On Loving the Maps our Hands Cannot
Hold: Self-Determination of Colonized and Indigenous Peoples in International law, 16 UCLA ASIAN PAC.
AM. L.J. 47 (2010). Current policy and legal suggestions for adaptation to the radical change in climate
situations is bringing up anxieties about genocide since many of these adaptation strategies are privileging

©Cosmas Emeziem

48



2022 Santa Clara Journal of International Law 21:1

good faith statements, about the rights of indigenous/othered communities, it is imperative to
articulate a set of principles, that can ensure that these apparent commitments do not become
miserable comforts to indigenous and othered communities. Such principles can be implemented
as best practices, and therefore sharpen the blunt edges of liberal international human rights.
More so, such will enhance the pedagogies regarding the rights of indigenous peoples using
Critical Race Theory (CRT) and Third World Approaches to International Law (TWAIL) because
indigenous people are often the racialized other, and also part of the “third world.” Thus, this
essay highlights the possibilities that CRT and TWAIL can bring to the paradigms and proposes a
ten-principle approach through which we can (re)invigorate these conventions, treaties, and
declarations, thereby enhancing the human rights of indigenous/othered communities.

removals of indigenous peoples from their traditional homelands. /S/ee Rebecca Tsosie, Indigenous People
and Environmental Justice: The Impact of Climate Change, 78 U. COLO. L. REV. 1625, 1625 (2007).
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INTRODUCTION

The human species has come a long way—tracking existential timelines across epochs and
civilizations.® Different traditions have many views about the origins and evolutions of human
societies. Many of these views are founded on intangible realities, such as belief systems, and other
notions of existence. Others justify human social evolution by natural law principles, and theories
of individual rationality. Yet many others are founded on fables and mythologies such as those of
Greek and Roman Mythologies—major canons of the Western Tradition.” Indigenous and othered
communities all around the world also have their respective conceptions of the human society, and
its evolution over time.® These traditions have remained resilient despite the complex historical
junctures they have crossed. Clearly, one cornerstone of many of these theories is an attempt to
make sense of the world, and the social relationships that inhere in it. In any case, it is almost trite
that human societal existence reveals in many ways consistent efforts to humanize and make
societies less fractious and violent. Articulating these efforts is still a favorite preoccupation of
social and political theorists. Some of the efforts come through deliberate social and political
movements, such as the Slavery Abolition Movements of the 19" century, the Feminist Rights
Movements, the Civil Rights Movements and indeed, the Anti-colonization Movements.’

6 See generally THE OXFORD HANDBOOK OF INDIGENOUS SOCIOLOGY (Maggie Walter et al. eds., 2021)
(responding to the general need to fill the gap in sociological literature wherein indigenous writing have
often not been given primacy).

’ For instance, in Homer's Iliad, we see a society that is deeply fragmented and the role of powerful
individuals in the making of social order. See generally HOMER, THE ILLIAD (Michael Heumann trans.)
(2020); such depictions can also be seen generally in Odyssey, Antigone and other classical literatures of
the Western Tradition. Remarkably, the belief (justified or otherwise) that supernatural forces (gods) can
influence the trajectory of human encounters be it victory in wars, successful voyage at sea, and pestilence
or peaceful reign and success of a kingdom is an eloquent theme in these mythologies. Hence, we find
social epistemic commitments to seek clarification from the gods and, at times make sacrifices to appease
them. All these point to the search for coherence, cohesion and values for flourishing in societies. See
generally SOPHOCLES, ANTIGONE (Thomas Francklin trans.) (1899); See generally HOMER, ODYSSEY
(George Herbert Palmer trans.) (1891).

¥ For instance, many indigenous traditions see society and the people that inhabit it as a spectrum, as
opposed to absolute units. Thus, the social encounter is largely relational. This has been described as holism.
However, it is also noteworthy that there are many indigenous communities with differently nuanced
perception of this holism. See generally on the idea of holism, Farah Shroff, CHAPTER THREE: We Are
All Onme: Holistic Thought-Forms within Indigenous Societies Indigeneity and Holism, 379
COUNTERPOINTS, INDIGENOUS PHIL. AND CRITICAL Epuc. 53-67 (2011):
http://www jstor.org/stable/42980884. There are also mythologies which explore indigenous views of
existence. See generally GABRIEL GARCIA MARQUEZ, 100 YEARS OF SOLITUDE (1967).

’ For instance, Jenny Martinez in a recent work explores the anti-slavery movement and its general
contribution to international human rights. See JENNY S. MARTINEZ, THE SLAVE TRADE AND THE ORIGINS
OF INTERNATIONAL HUMAN RIGHTS LAW (2011); Jenny S. Martinez, Human Rights and History:
Responding to Philip Alston, Does the Past Matter? On the Origins of Human Rights, 126 HARV. L. REV.
221-240 (2012); Philip Alston, Does the Past Matter? On the Origins of Human Rights, 126 HARV. L. REV.
2043-2081(2013); DONALD G., NIEMAN, PROMISES TO KEEP: AFRICAN AMERICANS AND THE
CONSTITUTIONAL ORDER, 1776 TO THE PRESENT 153-199 (Oxford Univ. Press 2d ed. 2020) (highlighting
the role of civil rights movements in the advancement of human rights in America while also depicting the
limitations, and challenges for human rights). For indigenous peoples their struggle for self-determination
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Many other changes—towards a more humane encounter between peoples and communities—
have also been contingent and indeterminate. Thus, many approaches, contingent issues, and
factors have contributed to the continuous humanization of the encounter between communities
and peoples’ overtime. This is not progressivism as is seen in international law, sometimes
represented as civilization, and at other times as development. It is an acknowledgement of some
of the gains made without meaning to avoid the many losses and the intergenerational
commitments in lives and limbs made by indigenous populations to our current ways of living.
Thus, there is still significant work left to be done. Indeed, in the recent years, the theorization
about human rights has increasingly encountered difficulties—especially as it relates to economic,
social and cultural rights. One of such problem is the bifurcation of social economic and cultural
rights from civil and political rights. The second limb of the problem is to elevate civil and political
rights as justiciable, while categorizing socioeconomic rights as ‘desirable norms’ that are
generally not justiciable—although there is the doctrine of the interdependence of all human rights.
Thus, market approaches—efficiency, profit maximization, and incentivization—to public policy
continues to whittle down the capacity of the public to aim at a humanized public order, that
emphasizes human dignity and capabilities, as opposed to law and order, without a commensurate
effort at social justice.!”

In all of that movement, from the first primal warbling to the current state of humanity, has
been a difficult history in the efforts to increasingly humanize the encounter between peoples. Law
has been one of the tools of human social organizing—both locally and internationally. One of the

and against forces of colonial conquest, and sometimes extermination is an ongoing one. See Marie de la
Luz Inclan & Paul Almeida, Indigenous Peoples’ and revolutionary Movements in Meso-America, in THE
OXFORD HANDBOOK OF INDIGENOUS PEOPLES POLITICS (Jose Antonio Lucero, Dale Turner, and Donna
Lee VanCott eds., 2013); Maria Sapignoli, Indigenous Mobilization and Activism, in THE ROUTLEDGE
HANDBOOK OF INDIGENOUS PEOPLE’S RIGHTS (Corinne Lennox, and Damien Short eds., 2016); Peter
Johansson, Indigenous Self-determination in the Nordic Countries: The Sami, and the Inuit of Greenland,
in THE ROUTLEDGE HANDBOOK OF INDIGENOUS PEOPLES’ RIGHTS (Corinne Lennox, and Damien Short
eds., 2016); Karen Knop, Indigenous women and self-determination, in DIVERSITY AND SELF-
DETERMINATION IN INTERNATIONAL LAW 358-372 (Cambridge Univ. Press ed., 2002); Megan Black,
Indigenous Sovereignties and Social Movements, in THE CAMBRIDGE HISTORY OF AMERICA AND THE
WORLD 452-474 (Brooke L. Blower & Andrew Preston eds., 2022) (highlighting how judicial review can
further open up indigenous sovereignty to exploitation and more intrusive excise of Congressional plenary
powers); Siegfried Wiessner, Indigenous self-determination, culture, and land: A reassessment in light of
the 2007 UN Declaration on the Rights of Indigenous Peoples, in INDIGENOUS RIGHTS IN THE AGE OF THE
UN DECLARATION 31-63 (Elvira Pulitano ed., 2012). Darwin Horning & Beth Baumbrough, Contributions
to urban Indigenous self-determination: the story of Neeginan and Kaupapa Mdaori, 50 THE AUSTL. J. OF
INDIGENOUS EDUC. 393-401 (2021) (showing how indigenous communities through self-help push their
interests onto the foreground of politics—especially in those settler states where their rights have been
systemically suppressed over time).

10 See generally MALCOM LANGFORD, SOCIAL RIGHTS JURISPRUDENCE: EMERGING TRENDS IN
INTERNATIONAL AND COMPARATIVE LAW (Cambridge Univ. Press ed., 2009); MORAL AND POLITICAL
CONCEPTIONS OF HUMAN RIGHTS: IMPLICATIONS FOR THEORY AND PRACTICE (R. Maliks & J. K. Schaffer
eds., Cambridge Univ. Press 2017); THE FUTURE OF ECONOMIC AND SOCIAL RIGHTS (K. G. Young ed.,
Cambridge University Press 2019).
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core efforts through law and principles associated with lawfulness, legality, ethics, and propriety
generally, I would argue, has been to ensure that encounters between different communities and
civilizations do not lead to violence and consequent human rights violations. Even now, the contest
of civilizations, and the efforts to calibrate the tenuous balance of powers—East/West,
North/South and otherwise—is a primary preoccupation of statesmen and diplomats around the
world. Although globalization has blunted some of the sharp edges of confrontation, they are still
existing in the great competition of nation states.!! Still, the more difficult reality of globalization
is the exacerbation of human suffering for marginalized groups and communities. Accordingly,
even in the face of globalization, indigenous communities have continued to face uncommon
challenges that require critical commitment.

In any case, the humanizing effort and the need for peaceful encounter is a worthy effort
and must necessarily be so; else humanity will be subjected to the consistent violence of one
against another.!> The pathway to that peace must not be a mutually assured destruction as
sometimes pursued by frontline states, but the enhancement of human dignity across social,
economic, class, sex, and other identities and boundaries. A direct dividend of this disposition of
ensuring that human interactions do not default to violence against one another is the creation of
norms of wholesome encounters—both for the common good and individual progress. These
norms include immemorial diplomatic principles, as captured in customary international law and
the Vienna Conventions on Diplomatic and Consular Relations.!* Id est, humanity exerts efforts

' Perhaps, globalization gives some credence to Kant’s vision about the possibility of perpetual peace
through interlinked social, economic, and political relationships whose perfection will be a world
citizenship. Although Kant’s Utopia is yet to be realized, it is notable that the current dispensation has
moved away from that which existed in his time. It is also interesting to note that as far back as 1795 Kant
had spoken out against the injustice of the [c]ivilized against indigenous and othered communities. Kant
states that: “the human race can gradually be brought closer and closer to a constitution establishing world
citizenship. But to this perfection compare the inhospitable actions of the civilized and especially of the
commercial states of our part of the world. The injustice which they show to lands and peoples they visit
(which is equivalent to conquering them) is carried by them to terrifying lengths. America, the Lands
inhabited by the [Blacks] the Spice Islands, the Cape, etc., were at the time of their discovery considered
by these [c]ivilized intruders as lands without owners, for they counted the inhabitants as nothing. In East
India (Hindustan), under the pretense of establishing economic undertakings they brought in soldiers and
used them to oppress the natives, excited widespread wars among the various states, spread famine,
rebellion, perfidy and the whole litany of evils which afflict mankind.” See generally IMMANUEL KANT,
PERPETUAL PEACE: A PHILOSOPHICAL SKETCH (1795).

2 Thomas Hobbes has argued about human’s state of nature where the means of survival was the war of
one against another. He noted however how that is counterproductive because it led to a society where life
is short, nasty and brutish. Thus, the evolution of human society can be viewed as a continued ascendancy
from this brutish nature to a state of societal equilibrium, rule of law, and common good. See generally
THOMAS HOBBS, THE LEVIATHAN OR THE MATTER, FORME AND POWER OF A COMMONWEALTH
ECCLESIASTICALL AND CIVIL (1904).

'3 The Vienna Conventions on Diplomatic and Consular Relations 1963 recalled that, Consular relations
have been established among peoples since ancient times... (and expressed a belief that) an international
convention on consular relations, privileges and immunities would also contribute to the development of
[f]riendly relations among nations, irrespective of their differing constitutional and social systems... See
The Preamble to the Vienna Conventions on Consular and Diplomatic Relations, Mar. 19, 1967, 1963
U.N.T.S. 596. In the same vein the United Nations Declaration on the Principles of International Law
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towards creating norms and spaces of human flourishing and human rights protection—both for
the strong and the ostensibly weak, the young and the old; the mighty and the seemingly lowly.

Our effort to humanize the encounter between systems, peoples, communities, individuals,
traditions, and civilizations is also punctuated at several junctures by the deliberate othering of
certain groups, persons, systems, and communities. The idea of the other, otherness, or othering
has been reckoned with in literature in philosophy, social sciences, and the humanities generally.
However, there is a more circumscribed use of other/otherness/othering in law. Hence in this essay,
it is used to mean those communities that have historically been excluded politically, socially, or
otherwise because they are considered different from the rest of the community. Their
categorization as different leads to a devaluation of their personhood or notions of humanity—
individually, and as collectives. The other could be the racialized other, it could also be the “third
world other” or such other othered category of groups, and communities around the world. In any
case, any category of othering that is chosen always involves the indigenous communities. In a
sense indigenous communities are quintessentially othered communities and groups in the
structures, systems and mechanisms we operate in our societies. This otherness or othering of
indigenous communities has ramifications for healthcare access, education, access to justice, labor
rights, property rights, and the general human dignity of indigenous peoples.

Often, the fate of the individual devalued by othering, is also tied to the devaluation of the
othered group, to which she belongs. In that regard, an individual indigenous woman is othered,
and readily subject to violence, because she belongs to a group or community that is also devalued.
There is a reinforcement of devaluation horizontally and vertically. Vertically, the individual is
devalued in terms of her intrinsic worth and dignity. Horizontality, she is also devalued because in
relationship to other communities, her community is not guaranteed equal measure of recognition
and human dignity. This determination as different and consequent exclusion can be based on
racial difference, religious difference, cultural difference, and such other foundations. The
differences need not be real in terms of human constitution, rather they can be developed to serve
the purpose of the dominant foundations in society. The othered are therefore the excluded or, in

Concerning Friendly Relations and Cooperation Among States in accordance with the Charter of the United
Nations also expresses the necessity of peaceable relations amongst states. Hence its articulation of the
point that:

the peoples of the United Nations are determined to practice tolerance and live together in
peace with one another as good neighbors bearing in mind the importance of maintaining
and strengthening international peace founded upon freedom, equality, justice and respect
for fundamental human rights and of developing friendly relations among nations
irrespective of their political, economic, and social systems or the levels of their
development.

See generally the Preamble to the United Nations Declarations on Principles of International Law
Concerning Friendly Relations and Cooperation Among States in accordance with the Charter of the United
Nations. U.N. Res 2625, art. XXV, A/8147 (Nov. 12, 1970).
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the minimum, they are downgraded. Othering is therefore a categorical antithesis of equal
humanity. !4

In these regards, many communities have historically been subjects of othering and this
has served the purpose of the structurally dominant systems. Its manifestations have been seen in
the dehumanization and exploitation of these communities over time. However, indigenous
communities appear to be one constant in the othering structures that we have seen overtime.
Hence, this Essay sees indigenous communities as a significant subset of othered communities
around the world. Downgraded, excluded, and exoticized, indigenous communities face stiff
human rights challenges in many of our communities today. Thus, this Essay’s focus on shaping
the principles for improving our encounter with indigenous communities is aimed at energizing
the rights of indigenous communities. By doing so, the indigenous rights recognized, and
proclaimed in our declarations, conventions, and treaties will not continue to be cold comfort to
these communities. It is also important because, although many of these communities have been
fighting to restore their rights for centuries and generations, their rights are often still treated as
exotic. The contempt towards indigenous peoples is ever present—even in judicial reviews.!
Hence, indigenous and othered communities remain on the frontiers of the quest for human rights
for all. It is even more imperative considering the devastating impact of climate change, and the
intractable issues of environmental justice which are entangled with the struggles of these
communities. Our current dilemmas about historical injustice questions, healing, and peace will
remain intractable until we are able to bring the balm of deliberate policy and legal engagement to
the full realization of the rights of indigenous peoples.

Be that as it may, it suffices to note that othering in law has served two strong purposes—
especially in the hands of the more powerful partners in the encounter of human species across the
ages. First, othering is a useful tool for reifying difference and consequent indifference. By this, I
mean that those that instigate othering utilize it to show that the othered are different and therefore
excluded either from the fulfilling activities in the public sphere, or even to be part of the said
community. Often, it may seem that othering is natural—organically developed issue in our
communities. This may well be so in some cases, but it is interesting to consider how law enshrines
othering as a state policy. For instance, until the apartheid laws were enacted in South Africa,
differences and exclusion were not very hopeless. However, with the enactment of apartheid laws,
these differences were given the imprimatur of the state. They also became acute and gave law

' One of the functions of legal language is to invent things—such as legal personality and legal concepts.
Such legal concepts can mean a lot in terms of who gets access to the resources available in the community.
GUNNAR FOLKE SCHUPPERT, A GLOBAL HISTORY OF IDEAS IN THE LANGUAGE OF LAW 85-94 (Thomas
Duve & Stefan Vogenauer eds., 2021). (identifying five basic functions of the language of Law: (A) the
language of law as the language of discourses on the legitimacy of political authority; (B) the language of
Law as the language of political change; (C) the language of law as the language of rights; (D) the language
of law as the language of justice; (E) the language of law as the language of the new global order.

!5 Re Southern Rhodesia Case AC (1919); Johnson & Graham's Lessee v. McIntosh, 21 U.S. 543 (1823);
Howard R. Berman, The Concept of Aboriginal Rights in the Early Legal History of the United States, 27
BUFF L. REV. 637 (1978); Kent McNeil, The Vulnerability of Indigenous Land Rights in Australia and
Canada, 42 OSGOODE HALL L.J. 2, 271-301 (2004); Wilson v. Anderson, 190 A.L.R. 313 (2002); David E.
Wilkins, Johnson v. M’Intosh Revisited: Through the Eyes of Mitchel v. United States, 19 AM. INDIAN L.
REV. 159-181 (1994).
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enforcement the cover to do violence to Black communities. Having been so set aside by law, it
becomes easy to target the othered community for violence—either through warfare, forced
removal and expropriation, vagrancy laws, starvation, or (in extreme cases) extermination. !¢

Even when the othered communities are not directly targeted, they may have been
unwittingly put into perilous conditions which will ultimately diminish or extinguish their capacity
for dignified human existence or flourishing. For instance, the Nazi ideology/policy of
extermination of people of Jewish origins and backgrounds depended a lot on the ‘othering’ of the
community and subsequent indifference to what fate befell them. The colonial visualization of
colonized peoples as less, meant that they could starve to death while their resources and food
produced through their exploited labor was exported to sustain wealth and society elsewhere.
Colonial policies such basic issues as food, education, and health, often were indifferent to the best
interest of the colonized.!” In the same manner, the enslavement of people of African origins and
backgrounds, drew a lot of inspiration from the idea that there is something perceived to be
inherently different and therefore inferior between Blacks and other peoples—especially peoples of
European origins. Thus, epistemically, the violence began from the moment of conception of that
idea of difference and inferiority. Such epistemologies are worthy of deep scholarly interrogation.
Having been so construed, categorized, and othered, it became easy to move to the next level which
is concentration camps as in the case of Jewish peoples and enslavement as in Blacks. It could also
be policy induced famine as in the Indian colonial experience. Those who could not be enslaved
have to be colonized. Othering therefore has the capacity of sealing off the human conscience and
allow for the vilest violations of human rights in any encounter between peoples from different
parts of the world. At the individual level, it robs those othered the sense of belonging in
community with others. It also encourages violence against the othered because they have been
devalued or rendered worthless by the othering structures in society. Hence, the violations can
happen for decades and even centuries as in the case of the extermination of indigenous peoples,
slavery, and colonialism. Temporally, othering can also produce large scale violence within a short
space of time as in the case of the Holocaust and the genocides we have seen in Namibia, Rwanda,
and in the Balkans.!® It can also produce displacements which makes the existence of the targeted
group seem to have only began yesterday. The erasure this produces in like a ground zero for many
of these communities. Thus, they are displaced from history, identity, and times. The legacies of
these violations are still with us and are significant to the current anxieties we face in our search
for global peace, security, sustainable development, and inclusive prosperity.

!¢ Using property as the standpoint of interrogation, Cheryl 1. Harris, has explored “the relationships
between [legalized] concepts of race and property and [reflected] on how rights in property are contingent
on, intertwined with, and conflated with race. Through this entangled relationship between race and
property, historical forms of domination have evolved to reproduce subordination in the present.” /S/ee
Cheryl 1. Harris, Whiteness as Property, 106 HARV. L. REV. 1707-1719, at 1714 (1993).

7'D. M. Braa, The Great Potato Famine and the Transformation of Irish Peasant Society, 61 Science &
Society, (2), 193-215 (1997) (highlighting how colonial policy contributed to the Irish famine and
subsequent devasting impact on the society).

'8 Rachel Anderson, Redressing Colonial Genocide Under International Law: The Herero’s Cause of
Action Against Germany, 93 Cal. L. Review 1155 (2005).
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Second, ‘othering’ provides legal and moral legitimacy to violent actions against
communities and peoples so othered. The categorization of indigenous communities as different
and subject to civilization, means also that they are legally or legitimately excluded from enjoying
the same rights as every other person or community in this whole advancement of humanity. Thus,
othering insulates the state and public apparatus by marking the othered group a legitimate target.
Hence, those who target them are now “merely following the law and the rules.” It is legal. It is
justified. It brings no lability—neither in civil nor criminal law. For instance, othering Blacks made
it justified to classify them as property. Having been so classified, it became legitimate to sell,
resell, convey, mortgage, put a lien on them and generally advertise them as chattels as would any
other property under the law. In the same vein othering indigenous communities made them easy
prey to evictions and forced expropriations. In a sense, othering these communities made it
legitimate to deny them of any proprietary rights worthy of recognition by the law. Often the law
in question was the law as conceived and applied by colonizing authorities. Othering therefore
withdraws the cloak of rights, that we are all imbued with as human beings. It peels off the veil of
humanity from the othered. Essentially, othering lays communities so othered bare and vulnerable
since the shield of humanity over them has been ripped free from their bodies. So, while the
journey of human advancement has not been all linear or even circular, there has always been some
shift from the primal principles and foundations, as humanity searches for dignity and intrinsic
worth for all human beings and societies. The effort as I see it has been to make our human
encounter at different levels and communities less violent and more humane. Yet, in that
movement—as we can see depicted in many historical texts—it is clear that many cataclysms have
occurred and sometimes whipped away communities and sections of humanity. The cataclysms
are even more gory and dehumanizing when it is wrought by one human community against
another. Sometimes these violations have been justified on grounds of supremacy of one and
inferiority of another. At other times, they have been hinged on the responsibility to civilize.
Hence, the evident efforts in our time to restore human dignity and provide protections against
human rights cataclysms such as the ones we saw in the World War II—including the Holocaust
and the use of Nuclear Weapons in Hiroshima and Nagasaki.

Before the post-World II era, conventions and treaties of international law were little less
than miserable comforts to indigenous communities and other ‘othered’ communities around the
world. For these communities, no agreement entered into between them, and othered peoples
meant anything in terms of real protections from violations and sometimes a scorched earth
annihilation. In other words, they were consistently exposed to violations without any human rights
protections on any grounds. Treaties signed with indigenous communities were grossly unequal
and did not stop the dominant powers from exercising plenary powers over the rights of these
indigenous communities. In essence, the dominant powers can select and deselect what treaties to
accord full faith and credit depending on the exigencies of the time and shifting interests. Congress
can recognize and derecognize tribal groups at will. Congress can pronounce on the rights of Indian
communities and judicial review will defer to that pronouncement.'”

1 See Hillary M. Hoffman, Congressional Plenary Power and Indigenous Environmental Federalism, 97
OR. L. REV. 353-396 at 354 (2019) (Hillary highlights how the Congressional Plenary Powers Doctrine has
been bolstered overtime by deferential judicial review and how that has in turn been used by the state.
“Congress has used the Plenary Powers to override Supreme Court decision, abrogate treaties negotiated
by the executive branch, terminate federal recognition of previously recognized tribes, divest tribes of vast
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Thus, they were either colonized, enslaved, or ghettoized in segregated spaces around the
world. Their civilizations meant nothing, and their flourishing was neither encouraged nor
prioritized. The end of the World War II did not settle all the problems, but it provided an
opportunity for the development of a new set of norms and values that could enhance the equal
recognition and respect of the rights of all peoples—indigenous, othered or otherwise. It is worthy
of thoughtful deliberation as to whether we have to always rely on the contingency of wars and
vast human rights violations to improve our human rights protection instrumentalities. Be that as
it may, the disposition towards ensuring that human rights catastrophes do no become a common
occurrence in society has yielded an array of treaties, covenants, declarations, conventions and
norms on human rights accruing to all human beings notwithstanding their loci or state of physical
development in the world—including the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the International Covenant on Economic
Social and Cultural Rights. Yet, the violations of the rights of indigenous and othered communities
has remained the last to be properly reckoned with in our drive for development and other policy
interventions that make a 21 century international society. This neglect is equally evident in our
national and state policies and legal ordering. Hence, the motivation in this Essay is to inspire a
wholistic review of our approaches to the rights of indigenous communities so that our human
rights instruments do not remain miserable comforts but are translated into concrete protections
for the rights of indigenous/othered communities. Thus, in this Essay, I intervene on how we can
enliven these proclamations/commitments—through declarations, conventions, and development
goals—to the best interest of indigenous peoples. I propose a ten-point approach that we can utilize
as principles applicable to different situations, all aimed at overcoming the institutional and legal
inertia towards the protection, promotion, and respect for the rights of indigenous communities.
While the list may not be exhaustive, it contributes to the effort towards finding sustainable
pathways for supporting and promoting the rights of indigenous communities. It is time to do this
in light of the current global challenges, and the need to do the best possible good by all peoples
of the world.

The Essay has five parts. Part I, the introduction, has set out the background and
foundational issues for the entire discourse. It highlights the re-emergence of the rights of
indigenous peoples both in the normative, historical, and functional evolution of international law.
Beyond the older tradition of condescension, downgrading, and civilizational imperatives of
international law, the new shift in the history of international law and the human rights of
indigenous people, in particular, seeks to reassert and restore the inalienable rights and agency of
indigenous peoples. Perhaps, one way of putting it is to say that it is a reclamation of the agency
of these communities in the overall interest of humankind. It is imperative to ensure that the re-
recognition of the rights of indigenous and othered communities does provide concrete protections.
Else, international human rights will become another superficial canopy for these communities
since, they cannot effectively find shelter under it in real situations of human rights violations.

holdings in violations of treaty agreements, and involuntarily incorporate numerous indigenous nation-
states, such as the kingdom of Hawaii, into the United States”).
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In Part II, the Essay emphasizes some of the treaties, covenants, conventions, and
declarations that have significance for the recognition, respect, protection, and promotion of the
rights of indigenous communities. The aim is to show that there is rather a large set of instruments
through which we can provide shelter for the rights of indigenous, and historically othered
societies.

Part III will further show the limits of liberal approaches to rights and the need to
complicate that approach. One limitation of the liberal approach to human rights is the over
individualization of rights and the bifurcation of civil and political rights. Thus, individualization
limits the possibilities of robust policy interventions to concretize the rights of indigenous
communities. For instance, it looks at individual injuries, individual responsibilities, and
individual claims. These can be reductive when we consider that many indigenous communities
enjoy many of their rights in common. They also define their world views in being with others.
The bifurcation emphasizes such rights as freedom of expression, freedom of conscience and
religion and right to participate in election processes. However, other rights such as right to healthy
living environment, right to food, right to shelter—generally categorized as socioeconomic
rights—are treated with ambivalence which does not elevate the dignity of indigenous peoples nor
give them the enabling opportunities to explore their capabilities. It suggests that CRT and TWAIL
frameworks are useful in analyzing how best we can enhance the humanity of indigenous peoples
by changing the paradigms that have been used to subordinate them over time.

Part IV looks at the suggested ten principles for the protection and promotion of the
rights of indigenous peoples in ways that are beneficial for international law and human
rights.2’This modest proposal is critical to our current search for meaningful ways of pursuing
inclusive development. It renews the values and commitments which has been made in national,
regional, and international instruments to guarantee the fundamental rights by all human persons.
It draws generously from the literature on international human rights, environmental resilience,
climate change adaptation, disaster management, and international legal theory to make a case
for the adoption of these principles as the irreducible minimum for human rights policy in our
communities. In particular, it seeks to center indigenous communities in the dialogue of human
rights and inclusive development in the 21 century.

Thus, it contributes to the effort at unpacking the paradigms of law and policy which have
often decentered the rights, needs, and personhood of indigenous peoples. It draws attention to the
fact that policy approaches have far-reaching consequences for the human rights of indigenous
peoples. Hence, human rights proclamations without due policy commitments are ‘miserable
comforts’ to indigenous communities.?! This is why it is imperative to articulate this modest

2% For general readings on the rights of indigenous peoples, see JAMES ANAYA, INDIGENOUS PEOPLES IN
INTERNATIONAL LAW (2d ed. 2004); INDIGENOUS PEOPLES, THE UNITED NATIONS AND HUMAN RIGHTS
(Sarah Pritchard ed., 1998); INDIGENOUS AND TRIBAL PEOPLES’ RIGHTS—1993 AND AFTER (Eyassu
Gayim & Kristian Myntti eds., 1995); INTERNATIONAL LAW AND INDIGENOUS PEOPLES (Joshua Castellino
& Niamh Walsh eds., 2005); DAVID MAYBURY-LEWIS, INDIGENOUS PEOPLES, ETHNIC GROUPS, AND THE
STATE (2d ed. 2002); ANNA MEIKNECHT, TOWARDS INTERNATIONAL PERSONALITY: THE POSITION OF
MINORITIES AND INDIGENOUS PEOPLES IN INTERNATIONAL LAW (2001); CYNTHIA PRICE COHEN, THE
HUMAN RIGHTS OF INDIGENOUS PEOPLES (1998).

21 “I have heard of many such things; miserable comforters are you all,” Job 16:2 (New King James).
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proposal about how we can weave the recognition, respect, and promotion of the rights of
indigenous communities into the fabric of our daily policy priorities. This is important because it
is in the execution of policies that we see some of the concrete implications of law in society.
While the law grants powers and delineates authorities, policies realize the goals of law or in some
cases frustrate these goals. For instance, equality before the law means nothing if there is no real
capacity—socially and economically—to take advantage of the normative equality. In such a
situation, equality before the law becomes a convenient utopia, while human indignity and
inequality thrives. So, we must step-down the human rights claims from the remote heights of
normativity, into the common arena of our daily activity and encounter as human societies.
Therefore, the human rights protection of minorities such as indigenous peoples should not be left
to the efforts of these communities. This argument is reinforced by the fact that these minority
communities may lack the tools, including the capital, and public voice, to bring about
transformative human rights regimes.

Part V concludes the discourse. It is hoped that this adds to the rich and ongoing works of
experts and policy makers in the field to retool our instruments and institutions in ways that are
responsive to the rights of indigenous and othered communities, because they too, are co-owners
of the Earth.

L THE SHELTER OF HUMAN RIGHTS CONVENTIONS AND TREATIES

Any human advancement that is not rooted in the recognition of the inherent humanity of
all peoples is an inherently violent approach and idea of progress. Having realized that the
recognition and respect for the humanity and intrinsic worth of all peoples is indispensable to
global peace, security, and development, efforts have been made over time to create common and
specific shelters of human rights. These serve as irreducible standards of the human encounter and
advancement. They are the vocabulary of human engagement, and they are the vehicles for
transmitting these rights across spaces and times. Yet the duty to make these shelters concrete
bulwarks against human rights violations is still an unfinished business—particularly with respect
to our indigenous/othered communities. This segment highlights many of the human rights
instruments and argues that these instruments are ultimately aimed at providing real refuge against
human rights violations—particularly for indigenous and historically othered communities. These
communities have often made efforts to pursue their human rights with mixed results.

First, the Universal Declaration of Human Rights (UDHR) recognizes the inherent worth
of every human person and other fundamental freedoms.?? These rights are deemed accruable to

22 See the Universal Declaration of Human Rights [hereinafter UDHR] G.4. Res. 2174, UNGA Doc A/810
(Dec. 12, 1948). Article 1, of the UDHR recognizes that “all human beings are born free and equal in dignity
and rights. They are endowed with reason and conscience and should act towards one another in the spirit
of brotherhood.” For an overview of the UDHR see generally, S. ilgii Ozler, The Universal Declaration of
Human Rights at Seventy: Progress and Challenges, 32 ETHICS & INT'L AFF. 395-406 (2018); Tai-Heng
Cheng, The Universal Declaration of Human Rights at Sixty: Is it still Right for the United States, 41

CORNELL INT’L L.J. 2, 251-305 (2008); Mary Ann Glendon, The Rule of Law in The Universal Declaration

of Human Rights, 2 Nw. U. J. INT'L HUM. RTS. 5, 35 (2004); Mary Ann Glendon, Knowing the Universal
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all human persons, without distinction regarding race, religion, region, ethnicity, or other
backgrounds.”> The UDHR in a sense, articulates the expressed hopes and aspirations of the
international community, as captured in the United Nations (UN) Charter.>* The UDHR is also an
expression of humanity’s faith in a new legal order, rising from the ruins of World War II. The
new rule based international order aimed to ensure the non-repetition of the human rights
catastrophes which had ‘affronted the human conscience’ before 1945.25 In a way, the UDHR
adjusted the lens of the global community towards viewing human beings everywhere, as human,
with equal and inalienable rights and dignity.?® No people are to be considered less in this new

Declaration of Human Rights, 73 NOTRE DAME L. REV. 1153 (1998) (the author provides an overview of
the UDHR while describing it as “the single most important reference point for cross-cultural discussion of
human freedom and dignity in the world today”); ILIAS BANTEKAS & LUTZ OETTE, INTERNATIONAL
HUMAN RIGHTS LAW AND PRACTICE (Cambridge Univ. Press ed., 2016).

3 UDHR supra note 20, art. 6.

24 See U.N. Charter Preamble, q 1, the preamble to the UN Charter which provides that the determination
for the establishment of the United Nations is founded on the need:

to save succeeding generations from the scourge of war, which twice in our life time has
brought untold sorrow to mankind, and to reaffirm faith in fundamental human right, in the
dignity and worth of the human person, in equal rights of men and women and of nations
large and small, and to establish conditions under which justice and respect for the
obligations arising from treaties and other sources of international law can be maintained
and to promote social progress and better standards of life in larger freedom”;

See U.N. Charter art. 1, § 1. More precisely Article 1 of the UN Charter provides that the purposes of
the UN amongst other things includes:

to maintain international peace and security, and to that end; to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression of
acts of aggression of other breaches of the peace, and to bring about by peaceful means and
in conformity with the principles of justice and international law, adjustment or settlement
of international disputes or situations which might lead to the breach of peace; to develop
friendly relations among nations based on respect for the principle of equal rights and self-
determination of peoples, and to take other appropriate measures to strengthen universal
peace.

2% The New World Legal Order after 1945 was seen by many scholars as a legal order that guarantees peace
and freedoms. One of the primary reasons for this disposition was the belief that such a system will protect
human rights and secure global peace and security. Hence, the consideration that the rapid expansion of
international human rights is a prominent accomplishment of the post-world war Il era. See generally, Hurst
Hannum, The UDHR in National and International Law, 3 HEALTH AND HUM. RTS. 144-158 (1998); John
P. Humphrey, The International Bill of Rights: Scope and Implementation, 17 WM. & MARY L. REV. 527-
541 (1976).

%% The inalienability of Human Rights of all peoples in international law has today become universally
acknowledged. Article 1 (2) of the UN Charter acknowledges the “principle of equal rights and self-
determination of [all peoples].” See U.N. Charter art. 1, § 1-2. Article 1(3) of the Charter expresses the need
for cooperation of members states in solving international problems in all aspects of public life including
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scheme, hence the prohibition of force as a primary means of resolving disputes in international
law.?” The post-1945 order, while recognizing the potential difficulties that could arise from

economic, social, cultural, and humanitarian spheres without distinction as to race, sex, language or
religion. See U.N. Charter art. 1, § 3. Although the literature of equality has also expanded over the years,
the existence of colonies, colonized peoples and non-self-governing territories at the time of the UDHR in
1948, illustrated an unequal world and peoples. However, the idea of human rights as applicable to all
peoples precedes the UDHR. See generally, A. Cangado Trindade, “International Law for Humankind:
Towards a New Jus Gentium - General Course on Public International Law - Part 1", 316 RECUEIL DES
COURS DE L'ACADEMIE DE DROIT INTERNATIONAL DE LA HAYE (2005) (Exploring the legal origins of
humanity’s law, jus cogens, and how it relates to international human rights); Andrea Bianchi, Human
Rights and the Magic of Jus Cogens, 19 EUR. J. INT'L L. 3, 491- 508(2008) < doi: 10.1093/ejil/chn026>
(expressing the view that there is almost an intrinsic relationship between peremptory norms and human
rights); B. Simma, P. Alston, The Sources of Human Rights Law: Custom, Jus Cogens and General
Principles, 12 AUST. Y.B. INT'L L. 82 (1988-1989);

The idea that it belongs to the noble obligation of conquering powers to treat indigenous
peoples of conquered territories and to promote their well-being has existed for many
hundred years, at least since the era of Vitoria. But we had to wait for the Treaty of Peace
with Germany, signed at Versailles in 1919, and the creation of the League of Nations for
this idea to take the concrete form of an international institution, namely the mandates
system, and to be realized by a large and complicated machinery of implementation. After
the dissolution of the league, the same idea and principles have been continued in the
“International Trusteeship System” in the Charter of the United Nations.

See South West Africa Case (Eth. v. S. Aftr.; Liber. v. S. Afr.), Judgment, 1966 1.C.J. 6 (July 1966)
(dissenting opinion by Judge Tanaka). Though the idea of rights of the indigenous peoples was founded on
what is referred as the sacred trust civilization, it is clear that the idea of indigenous peoples having rights
arising from universal humanity, worthy of protection even by conquering powers, has a longer and deeper
provenance than the Universal Declaration of Human Rights 1948. See generally, G. C. Marks, Indigenous
Peoples in International Law: The Significance of the Francisco De Vitoria and Bartolome De Las Casas,
2 AUST. Y.B. INT'L L. 1-52 (1992); Nancy C. Doubleday, Aboriginal Subsistence Whaling: The Right of
Inuit to Hunt Whales and Implications for International Environmental Law, 17 DENV. J. INT'L L. & POL'Y
373 (1989). Many a time, the rights of indigenous peoples in international law are justified as arising from
natural law and general ethical foundations. This is because, the sovereignty/Westphalian foundations of
relations amongst states have often focused on positive sources of law such as treaties, agreements, and
parchments. Thus, these rights arise from foundations that transcend legal positivism. More so, Kennedy
argues that there is also a conception of law by “primitives” which is integral as opposed to the classic
conception of law as municipal and international. Thus, he argues that “the primitive text envisions a single
law which binds sovereigns and citizens alike” unlike the canon in traditional international law scholarship
which tends to “distinguish sharply” between two areas of legal competence—municipal and international.
See David Kennedy, Primitive Legal Scholarship, 27 HARV. INT'L L.J. 1, 1-99 (1986).

27 The prohibition of the use of force as a primary means of dispute resolution in international law is central
to the UN’s policy. See U.N. Charter art. 2, q 4, “all members shall refrain in their international relations
from the threat or use of force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the purposes of the United Nations.” See generally, IAN BROWNLIE,
INTERNATIONAL LAW AND THE USE OF FORCE BY STATES (1963); Christopher Greenwood, International
Law and the Pre-emptive Use of Force: Afghanistan, Al-Qaida, and Iraq, 4 SAN DIEGO INT'L L.J. 7-38
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unregulated (zero-sum) competition amongst states and peoples, therefore sets out a full measure
of peaceful methods for dispute resolution amongst states in Chapter VI of the Charter of the
United Nations.?® It equally provided for collective security under the Charter.?’ Chapter VII of
the UN Charter was also put in place to ensure that the coercive powers of the United Nations is
judiciously utilized because its misuse can upend the rights of members of the international
community from enjoying the freedoms articulated in the UN Charter, and the UDHR. Beyond the
UDHR, other international law instruments—especially human rights instruments—have also
emerged since 1949, intending to consolidate the human rights gains and goals in the post-World
War II era. Prominent amongst these instruments are the International Covenant on Civil and
Political Rights (ICCPR),*° the International Covenant on Economic, Social and Cultural Rights

(2003). Mr. Greenwood argued in favor of preemptive use of force by states, though he acknowledged the
provisions of article 2(4) of the UN Charter. In his view:

the following conclusions seem warranted: (1) All States have the right of self-defense
against an armed attack, actual or imminent; (2) There is, however, no right to take military
action in self-defense against a threat that is not imminent; (3) In determining whether an
attack is imminent, the gravity of the threat and the means by which it would materialize
in violence are relevant considerations and mean that the concept of imminence will vary
from case to case; (4) The Security Council can authorize States to use pre-emptive military
force against a threat to the peace in circumstances where an attack is not yet imminent;
(5) The scope for pre-emptive action under the collective security regime is therefore more
extensive than under the right of self-defense; (6) Neither the right of self-defense nor the
collective security regime is confined to threats emanating from States.

In recent years, Professor Greenwood has been criticized for his opinion and advise to the British
Government on the use of force in the days before the Iraqi invasion in 2003. See Owen Bowcott, No British
Jjudge on world court for first time in its 71-year history, THE GUARDIAN, (Nov. 20, 2017); For general
views on the use of force in international law exploring the prohibition of use of force as a primary recourse
for settlement of international disputes vis-a-vis the right to self-defense under article 51 of the UN Charter.
See Mary Ellen O’ Connell, Regulating the Use of Force in the 21st Century: The Continuing Importance
of State Autonomy, 36 COLUM. J. TRANSNAT'L L. 473-492 (1997); MARC WELLER ET AL, THE OXFORD
HANDBOOK OF THE USE OF FORCE IN INTERNATIONAL LAW (2015); Mary Ellen O’ Connell, The Myth of
Preemptive Self-Defense, AM. SOC'Y INT'L L. 1-21 (2002).

% On the UN and the pacific settlement of disputes in international law, see generally, DONALD R
ROTHWELL ET AL., THE PEACEFUL SETTLEMENT OF INTERNATIONAL DISPUTES, IN INTERNATIONAL LAW:
CASES AND MATERIALS WITH AUSTRALIAN PERSPECTIVES 759-816 (2018); Ian Brownlie, The Peaceful
Settlement of International Disputes in Practice, 7 PACE INT'L L. REV. 257-279 (1995); Steven R. Ratner,
Image and Reality in the UN’s Peaceful Settlement of Disputes, 6 EUR J. INT'L L. 426-444 (1995).

% Hans Kelsen, Collective Security and Collective Self-Defense Under the Charter of the United Nations,
42 AM. J. INT'L L. 783-796 (1948); Stephen M. De Luca, The Gulf Crisis and Collective Security under the
United Nations Charter,3 PACE Y.B. INT’L L. 267 (1991).

3% G.A Res. 2200A (XXI) The International Covenant on Civil and Political Rights 171 (Dec. 16, 1996);
The International Covenant on Civil and Political Rights 407 (process-verbal of rectification of the
authentic Spanish text); entry into force 23 March 1976, No 14668 (opened for signature at New York on
19 December 1966); See generally, Kristen D. Carpenter, The International Covenant on Civil and Political
Rights: A Toothless Tiger, 26 N.C. J. INT'L L. 1 (2000); David Kaye, State Execution of the International
Covenant on Civil and Political Rights,3 U.C. IRVINE L. REV. 95 (2013); Matthew Lippman, Human Rights
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Revisited: The protection of human rights under the international Covenant on Civil and Political Rights,
26 NETH. INT’L L. REV., 221-277 (1979); Geping Rao, The Application of the International Covenant on
Civil and Political Rights to Hong Kong, 2 PAC. RiM L. & PoLY J. 9 (1993).
https://digitalcommons.law.uw.edu/wilj/vol2/iss1/4; SARAH JOSEPH & MELISSA CASTAN, THE
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS: CASES, MATERIALS, AND COMMENTARY
(OUP 2013); Beth Simmons, Civil rights in international law: Compliance with aspects of the
“International Bill of Rights” 16 IND. J. OF GLOB. LEGAL STUD. 2, 437-481(2009).
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(ICESCR),3! the International Convention Against all forms of Racial Discrimination (ICARD),*
the Genocide Convention,®>® and the Convention Against Torture (CAT),** the Geneva

31 G.A. Res. 2200A (XX1), International Covenant on Economic, Social and Cultural Rights (Dec. 16,
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