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IN THE UNITED STATES DISTRICT COURT -

FOR THE DISTRICT OF NEW MEXICO- ... = - .~
» » _ DISTE ;S 0T Mgy

b
BEN EZRA, WEINSTEIN AND COMPANY, INC. C STL3I9 P g
| Plaintiff, B o «A 72
V. - - | No. CIV970485LH/LFG
AMERICA ONLINE, INC., | |
Defendant.

DEFENDANT’S SUPPLEMENTAL MEMORANDUM
IN FURTHER SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

| BEW'’s Supplemental Memorandum in Oppo’siﬁon to AOL’s bmotion for summary
jndgment has utterly failed fo raise any dispute regarding the facts that are material to AOL’s
statutory immunity from BEW’s claims. Even after discovery under“Fed. R. 'Civ. P. 56(f), BEW
has not produced any evidence that contradicts the facts thet AOL set forth in suppoﬁ ofiits
motion. In particular, BEW has not pre-sented any evidence that contradicts the key fact at the
heart of A()L’_s motion -- the fact that all of the alleg.edly efroneous information concerning
- BEW’s stock was proyided enmelx by two parties other than AOL, namely S&P ComStock and
Townsend. Accordingly, 47 U.S.C. § 230 bars BEW"sclaims against AOL, and AOL’s motion

_for summary judgment should be grénted.



AOL’S REPLY TO BEW’S SUPPLEMENTAL RESPONSE TO
AOL’S STATEMENT OF UNDISPUTED MATERIAL FACTS

AOL’s opening memorandum included a statement of all of the undisputed
material facts on wnicn its motion for sufnmary judgment is based. (AOL Menm. at 2-5.) With
the exceptlons of paragraphs 3 and 7 of AOL’s statement, BEW’s Supplemental Opposmon does |
not even purport to dlspute any of AOL’s facts. (BEW Supp. Opp at 3- 11 J) Instead BEW
either (1) concedes.that AOL’s facts are undisputed and then merely asserts AQL'was an
information content provider based on its responses to pafagraphs 3 and 7 (id. at 3 (1[1] 1-2), 8
14,9 (1HI 5-6,. 8), 10 (19 9-10)), or (2) does not dispute the AOL facts but claims they are
immateriel (id. 10711 " 10}-13)). Oof course, neither of these responses meets BEW’s burden to
“set forth specific facts showing.tha‘lt there is a genuine issue for trial.” Fed. R. Civ. P. 56(e).

BEW does attempt to show a dispute about peragraphs 3 and 7 of _AOL’s
st'atenient of material facts, but its attempt plainly fails. Paragraph.B of AOL’s statement of
material facts 'state.d: | | | |

| During all times relevant to the Amended Complaint, all of fne
continuously updated information concerning prices and trading
volumes of particular stocks that was available through the Quotes

& Portfolios area of the AOL service, including all of the allegedly
erroneous information concerning BEW’s stock that is the subject

of the Amended Complamt Was pr leded by one or both gi two

ComStock and Townsend. (Shenk Decl. 119, 13-14; Declaratlon
of Michael C. Hsu (“Hsu Decl.”) 1 5-6, 8-14. )

(AOL Mem. at 3 (emphasis added).) BEW now purports to dxspute this fact byb asserting that
“AOL, ComStock and Townsend work closely and collectively to get the financial data from the

source (the stock exchanges) to AOL’s cusfomer,” and by reciting a “roughly chronological”



strihg of “facts” that it claims shew that AOL joineci with ComStock and Townsend in
“providing” the allegedly erroneous stock quote informaition at issue in thie case. (BEW Supp.
'Opp; at 3-.8‘.) But, as AOL explains in .Section IT of this memoraiida, the supposed “facts” on _
‘which B_EW'relies (even accepting all of them at face Vahie) do not even begin to show that AOL
provided any of the stoek price arid trading volume data that was available through the AOL
service. (See infra at 9-22. ) |

BEW fares no better i in attemptmg to dispute paragraph 7 of AOL’s statement of
material facts, which stated:

At all times relevant to the‘Amend’ed Complaint; ali of the values

for price and daily trading volume for particular securities that

were contained in the continuously updated stock quotation
information available through the Quotes & Portfolios area of the

AOL service were taken directly and without substantive alteration
from the ComStock/Townsend Dglgbgsg (Shenk Decl. 1]11 15-16;
‘Hsu Decl. 11 9-14. )

(AOL Mem. at 4 (emphasis added).) BEW now claims to dispiite this fact By alleging that AOL

“made alterations to the ComStock/Towiisend Database by de]ejng ticker symbols from the

ComStock/TQizvnsend Datebase in an effort to correet errors in the reporting of OTC stocks.”

(BEW Supp. Opp. at 9 4 7) (emphasis added).) | Contrary to BEW’s suggestien, AOL’s

" occasional deletion of ticker’symbols from the database -- which indisputably had on:ly the effect

_of rendering Aall information about the stock iri question wl_la_ble to AOL subscribers until
ComStock provided hew date_i (Hsu Decl. § 16) - is eﬁﬁrely consistent with AOL’s pieposition-
that the values for price and trading volume uaﬂg_b_l_g through the AOL sei'\iice were the ‘eame as
those contained in the ComStock/Townsend Database. At bottom,'BEW has simply made a bad
and illogical arg.ument. -- that “pro‘viding” information is equiValeilt to its epposite, “deleting’_’
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information. Moreover, as discussed below (see infra at 16-17), any rule that would deprive
AOL of the protections'_of Section 230 on the basis of its decision to delete third-party

infbrmation believed to be inaccurate would be totally contrary to the statute’s most basic
purpose.V |
ARGUMENT
In 1ts prlor briefs, AOL has establlshed that Sectlon 230 bars all claims that seek
to treat (1) an “interactive service prov1der” as (2) a “publisher or speaker” of (3) “1nformat10n
provided by another information content provider.” (See AOL Mem. at 22-31.) BEW has
conceded that each of these elements of Section 230 immunity is present here. It adm;ts that
AOL is an “interactive serv_ice provider” (BEW Opp. at 2;.'BEW Supp. Opi). at 3) and has hev‘er
contested AOL’s shoWing that BEW’s claims seek to treat AOL as a “publiSher”_ of the allegedly
. erroneous price ahd volﬁrhe information ceneeming BEW?’s stock. BEW has also concedéd that

two parties other than AOL namely ComStock and Townsend, were “information content

v " In the argument section of its supplemental brief, BEW erroneously attempts to

create the illusion of factual disputes, not by adducing evidence, but by misrepresenting what
AOL has previously said about the facts supporting its motion. (BEW Supp. Opp. at 14-15.) For
example, BEW falsely asserts that AOL has claimed that it “had virtually no contact with
Townsend, or with Townsend personnel, other than the installation of Townsend Software.”

(Id.) To the contrary, AOL has consistently maintained that, when it learns of potentially
erroneous stock information, it “typically contacts ComStock and/or Townsend to request that
they look into the situation.” (AOL Mem. at 13 (emphasis added).) Similarly, BEW’s claim that
AOL’s asserted its “only role was to develop its own software to allow AOL customers link to
the ComStock Data Stream as delivered through the Townsend Software” (BEW Supp. Opp. at -
14 (emphasis added)) is simply false. Although AOL has maintained (and the undisputed
evidence establishes) that “AOL has never had any role in the creation or development of the

~ . stock quotation information” (AOL Mem. at 10), AOL has articulated from the outset a number

of other roles it did have, such as informing ComStock and/or Townsend of alleged errors (AOL
Mem. at 13) and installing Townsend Software (id. at 11). '
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proViders” of the information at issue -- i.e., that ComStock and Townsend were"‘responsibie, in
whole or in part, for the creation or development” of fhe stock quote information. (BEW Opp. at
9 n.s; BEW Supp. Opp'. at 9-10.) Moreover, BEW has now abandoned two of the arguments on
‘which it heavily relied in its initial opposition to AOL’s sumrﬁary judgment xhotion: it nb _longer
asseﬁs that Townsend was an agent of AOL (see BEW Opp. at 18-21) or that AOL may be held
liable under a cl_a,irh fof“‘negligent entnistnieht” (id. af 21-24). ‘indee_:d, although BEW admitted |
‘in its initiallopposition that both _its agency and negligent entrustment theofies would require
further.‘amendments to ifs complaint (LQL at 21 n.5), BEW’s éubsequent motion for leave to
amend éonsp’icuously lacked any referencé to either of these theories.zl

| Having coﬁceded the presence of the elements of Section 230 immunity and.
simply abandoned two of ité earlier arguments, BEW is now left with only a single theory. BEW
now contends (1) that AOL is npt entitled to “absolute immunity” under Section 230 if AOL
was, in addition to ComStock and Townsend, an “information content provider” of the allegedly
- erroneous information about BEW’s stéék (BEW Supp. Opp. at 11-13); and (2) that AOL was ip |
fact an “inforniation‘content proVid_ér” of the informétion about BEW’S é_tock because it Was
“responsible, . . . in part, for the creation or devglopmcn ” of tﬁat information (15L at 13-17

- (quoting 47 U.S.C. § 23 0(e)(3))). Although AOL disagrees with the first prong of BEW’s

4 On January 12, 1999, after AOL answered BEW’s numerous interrogatories,
BEW filed a motion for leave to file a second amended complaint together with an
accompanying proposed Second Amended Complaint. That proposed pleading named
ComStock and Townsend as additional defendants, but made no changes in the theories under
which BEW sued AOL. ' o '



argument}’ the Court need net reach thaf issue because the second prong is sb plainfy contrary to -
the.und.isputed facts before the Court, Absolutely no evidence indicates that AOL was |
“respoﬁsible” -- even “in part” -- “fof the creation er development” of the price and volume
infomiation eoncemieg BEW’s stock.
L AOL WAS NOT “RESPONSIBLE, IN WHOLE OR IN PART, FO.R THE _
CREATION OR DEVELOPMENT” OF THE ALLEGEDLY ERRONEOUS
NFORMATION CO BEW’S STOCK
The undisputed facts overWhelmingly establish that AOL was not a‘nb “information
content provider” with respect to the allegedly erroneous BEW stock quote infermation bec’éguse
AOL was not “responsible, in whole or jn part, for the creation of development” of thet
ihformation. 47U.S.C. § 230(e)(35. The undisputed sworn tesﬁmony of the AOL declaraﬁts:on
‘this peint could not be clearer. Mr. Shenk stated that | |

[t]hroughout the period in which the ComStock Agreement has :

~been effectlve, L has ha le wh v I i
lues for price and daily trading volw icular securities
that was available through the Quotes & Portfolios area of the
AOL service.

~ (Shenk Decl. § 15 (emphasis added).) Instead, as Mr. Hsu explained,

¥ The first prong of BEW’s argument is wrong as a matter of law. (See AOL Mem.
at 26 n.11; AOL Rep. Mem. at 5 n.3.) Contrary to BEW’s assertion that providing AOL
“absolute immunity” for third-party content would “violate[] every tenant [sic] of statutory
construction” (BEW Supp. Opp. at 12), AOL seeks no more than to give effect to the plain and
literal meaning of Section 230. As AOL has previously demonstrated, even if AOL had been
(along with ComStock and Townsend) an “information content provider” of the allegedly
erroneous stock quote information, the statutory test for immunity would still be satisfied

" because the information still would have been “provided by another information content .
provider.” 47 U.S.C. § 230(c)(1). BEW’s reliance on the Blumenthal and Zeran cases (id. at
13), which both upheld AOL’s claims of statutory immunity, is obviously misplaced. -
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~ the continuously updated price'a‘nd daily volume values that have
been available to AOL subscribers through the Quotes & Portfolios

area of the AOL service -- including all price and daily volume
s for W’s] stock -- have always been taken directly from,

have always been identical to, the corr ing valuesin t
mStock/Townsend D se. o

(Hsu Decl. § 14 (emphasis added).) ‘And the price and daily volunie information

in the ComSiock/Townsend Database has been derived at all times
- exclusively from the interaction between the ComStock Data
Stream and the Townsend Software.

(Id. § 13 (emphasis added).) Even the contract between AOL and ComStock specifically
provided that “AOL mey not modify, revise, or change” the infoi*mation provi‘ded loy ComsStock.
(Shenk Decl.‘ q16; sge_gl_so Deposition of Joseph E. Berg (“Berg Dep.”) at 109 (AOL f‘display[s]
the information that is on [the Townsend Computers] and thnt’s all we do with it”).:i’)

The absence. of any AOL role in the creation or development of the price and da}iﬁly
- volume information is confirmed by the undisputed evidence in the record demonstrating that,
from the time decimal errors in the price information for some OTC stocks began to appear, ‘
ComStock and Townsend recogniied that they -- as the joint providers of the stock quote -
information -- would have to fix any problem. After AOL informed Co_mStock of such errors,

- ComStock told Mr. Hsu by e-mail “[t]his appears to bea problem on our end” and promised to

get back to AOL after further investigation. (AOLP-0002; Hsu Decl. § 18.) vComStock

- Y This memorandum is accompanied by a Second Supplemental Appendix of

Exhibits in Support of Its Motion for Summary Judgment that includes excerpts from the
depositions of AOL technical employees Mr. Berg and Mr. Hsu (tabs 1 and 2); excerpts from the
" documents that AOL produced in response to one of BEW’s Rule 56(f) interrogatories,

numbered using the prefix “AOLP” (tab 3); and excerpts from AOL’s textual response to certain
other Rule 56(f) interrogatories. (tab 4). :



continued to take ownership of the probiem in the ensuing weeks, saying it “shonld be corrected -
~ inour next softwere release” and promising that ComStock and/or Townsend were “scheduling a
new fix to thls fractional/decimal pricing problem . this week. I think thls will ﬁnally end all
the pricing pfoblems for these OTC issues.” (AOLP-0040, 0080 (emphasm added).) Townsend
similarly explained that the decimel problem ‘affecting some OTC stocks would be fixed by
Townsend “creating ane_l pro&iding to AOL a revised version of the TownsendFSo‘ftWare that
wouldv respend appfopriately to the unexpected'variations in the fonnet of the codes employed by
ComStock to represent pri‘ce values for some OTC stocks in the ComStock Data Stream.”? (Hsu
Decl. §21.) | |
Signjﬁcantly, nothing in the record even snggests that'anyone at AOL, 'ConﬁStock,
or Townsend ever thought that AOL could be rvesponsibleb fof the alleged errors. Indeed, Mr.
" Berg tesﬁﬁed that it was “impossible” that these errors were caused by AOL. (Berg Dep. at
109.) The reason for this certainty is simple: all parties understood that AOL y\}as not o
responsible, even in part, for the cre_éltion or development of the information in question and
'therefore eould not Ee causing the errors..é/' As Mr. Hsu testiﬁed,"

Because the continuously updated price and volume values for
OTC stocks available through the Quotes & Portfolios area of the

¥ ComStock and Townsend similarly recognized that they had to correct the alleged
error in price information for certain OTC stocks that occurred in the summer of 1996.

ComStock initially reported that “[i]t looks like the problem may be originating from the -
[ComStock] feed.” (AOLP-0106.) And, here again, the “fix” was a new versmn of the -
Townsend software. (See AOLP-0116. ) :

¢ Indeed, even BEW itself is on record saying it is mld_ﬁllm that “[pJroblems with
Townsend’s software caused errors in both the price and volume of shares published through
AOL’s Quotes and Portfolios service area . .. .” (BEW Opp. at 7.) -
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AOL service since mid-1996 have always been taken directly and
without alteration from the ComStock/Townsend Database and
have always been exclusively the product of data provided by
ComStock and software provided by Townsend, gJJ_Qﬂhg
al ly err smform ion co in kowhlh
he Firs dC refers was inf tlon I
i er AOL.

(Hsu Decl.ﬂ 28 (emphasis added).)

CIL BEW HAS FAILED TO CREATE ANY GENUINE ISSUE ASTO WHETHER
AOL HAD ANY ROLE IN THE “CREATION OR DEVELOPMENT” OF THE

BEW claims in its supplemental opposition that it has uncOveré,d evidence that
AOL was responsib_lé, at least in part, for the creation or develo_pmeqt of the allegedly erroheous
stock quote informatioh that allegedly appeared on the AOL service, and it strings fogether an
: assortment.of “facts” that Supposedly support this proposition. (BEW Supp. (\_)pp. at 15-17.)
But mmgvof thé supposed facts is even reléyant o -- much less supportive of -- BEW’s assertion
-that AOL played any role in the “creation of devélopment” of the allggédly erroh_éous stock quote

information. A point-by-point analysis of BEW’s “facts” reveals that they prove nothing.-

vol men fAO wreah ‘o
BEW makes much of the fact that the process of delivering stock quote _
information from its source to AOL"sV subscribers involved, in addition to many non—AOL
elemehts, (a) some cdmputer _equipment that was ownéd or leased by AOL vandA located on AOL’s
premisés (BEW Supp. Opp. at 4, 15) and (b) some computer software created by AOL that
performed the functions of retrieving information from fhe ComStoék/Townsend Database (the
database created through the interaétion of the .ConiStock Data Stream anci the Townsend
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Softwa,re) and displaying it tb sﬁbscriberé (id. at 5-6, 16-17). But the mere involyement of AOL
' hardWare and _séftWare in the delivery process does notreven suggesf - mﬁch less prove -- that _
AOL played a role in tfle gfga_tiog or dgr velopment of the information that Wa_s delivered.
| | BEW’s argument coﬁid have force only if, contrary to the undisputed reéord here,
V - there were evidence that the involvement of AOL’S hardv;rare or software in the deliyery process
had caused changes in fhe cohfent of thé delivered information.? On thét poinf,'however, BEW
has not presented a shred of eVidence.to rebut AOL’é undisputed showing that the AOL hardwarev
and software that Wepe invblved here simply stored, retrieved, and displayt_:d.stock prices and
daily yolume values without making any alteration to the values that wei‘e gontained iﬁ the |
Comedck/Townsehd Database. As AOL has already e;sfablished through evidenée that BEW
haé not disputed: | | | |
° The AOL-created software merely “obtains the requeste.d‘ information
from the ComStock/Townsend Database, and displays it fo the queryiﬁg_
“subscriber.” (Hsu Decl.{ 8.H; see also De’positioh of Michael C Hsu
(“Hsu Dep.”) at 61‘-62.)7 This software f‘ddés not alter or change in aﬁy :
way the price 61' daily trading vélume vélues_ from thé values reflected in

the ComStock/Townsend Database.” (Hsu Decl. 11 8.H, 9)

. BEW erroneously pretends that the question whether AOL was responsible for the
“creation or development™ of the allegedly erroneous stock quote information is unrelated to '
~ whether AOL “changed the values” of the information provided by ComStock and Townsend. -
(BEW Supp. Opp. at 9-10.) As AOL has already demonstrated, however, one cannot be
responsible for the “creation or development” of information received from another if one does
not play a role in changing that information. (See AOL Reply at 6-8.) '
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: o ' Likewise, Ithe AOL-lveas'e,dvor owned hardware_ on which BEW most fixates
-- namely, the “Townsend Comnuters” that received the ComStock Data
Stream and ran the software provided by Townsend in order to create the
ComStock/wansend DataBasé -- piayéd no role in altering any Qf the
~ information in question. As AOL répre_sented in its verified ansWer to a
BEW intenogntory, ;‘[n]o problexn witn the Townsend Computefs
themselves (as diétinct from éither the ComStock Dnta Stream they o
received and the Townsend Softwafe .t_h'ey ran) céus_ed the alleged errors. in
AAAA | the information about BEW’s stock that Waé available through AOL’s
service.” (AOLVAnVS;NVerr .';nintiervrogatnmr}; N05) o
As a matter 6f law, mere invqlvement Qf an interéctive service provider’s
, hardwaré. or software in the multi-step process of “making . . . data aVailablé to‘. its subscribers”
(BEW Supp. Opp. at 21) can never supply a basis for depriving a servicé provider of immunity
| from liability under Section 230. Becanse interactive service providers are fundamentally
computer net\&orks —ie., nonglomerations of compnter hardwaré running computer softvnare -
it would be impbssibl¢ fof them t(.)bserve as conduits of third-party content without utilizing
computer hardware and bsoftware that they OWn, control, and/or maintain on their own premises.
In fact, as AOL explained in its Reply Memornndum, in all V(I)f the cases that have found AOL .
immnne from liabﬁit.y for third-party content under Section 230, the content at issue had been

made available to AOL subscribers through computers and software controlled and operated by
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AOLY If BEW’s argument were accepted, no interactive service provider could ever be immune -
from liability for carriage of third-party content. This would defeat immunity in all cases and
render Section 230 “a dead letter,” a result that must be rejected. SQQ,Lg; Wilder v. Virginia

Hosp. Ass’n, 496 U.S. 498, 514 (1990).

vL’Hani Townsend Software
BEW also claims that .AOL’s handling of the Townsend ‘Softwarve -- consisting of :
(a) AVOL’s installation (or participation in the instéllat_ion) of} successive vérsions of the software |
provided by Toﬁsend onto personal computers owned or leased by AOL and (b) AOL’s
occasidnal efforts to test whether the systems running the Townsend Software were producing
accurate information -- is evidence ‘tha‘t AOL was responsible for the “creétion or deyelopnient”
of the.allege'dly erroneous stock quote information. (BEW Supp. Opp. at 4,7, 1.5-16.) But such
installation and testing have nothing to do with the “creation or development” of informati_dn in
the absence of evidencé that these aétiVitiés affirmatively céntributed to alterations in the actual
content of the stock quote information that was available on AOLF’As service. No such' evidence
exists.
In fact, all of the evidence in the record concerning AQL’S installation or testing

of the Townsend software negates any notion that those activities played any role whatsoever in

y See AOL Reply Mem. at 8-9. BEW’s attempts to distinguish cases such as Zeran, .
Blumenthal, and Doe on the grounds that they did not involve “specialized” data or “complex”
processes (BEW Supp. Opp. at 19) are utterly groundless. AOL’s processes for instantaneously
disseminating millions of topical message board postings (as in Zeran), millions of chat room

~ conversations (as in Doe), and millions of other pieces of third-party text (as in Blumenthal) were
no less specialized, complex, or involved than the processes for disseminating the numerlc data
in this case.
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contributing to errors or other alterations in the stock quote information that ComStock and

~ Townsend jointly supplied. For example:

The AOL employee who participated in inétalling successive versions of
the Townsend_SoftWare on (;anputers ioc‘ated on AOL’s premis¢s,‘J oe
Berg, testified that the entire process for doing so on twelvé intefconnécted
computérs took no more than tWenty nﬁhutes and' involved nothing more
than “load_[ing]” éomputer files from diskettes or 6tﬁer media 6n’to the

computers, in the same manner that any computer user might load any off- -

| the-shelf computer software onto his or her own computer. (Berg Dep. at

59.) Mr. Berg stated unequivocally that there was never any indication

that such installation was done improperly or otherwisev caused any error.

(Id. at 74.)
AOL’s so-called “testing” of Townsend Software cohsistec_i simply of
occasionally making observations of the data in the CQmStock/Townsend

Database created by the Townsend Software through its interaction with

the ComStbck Data Stream. AOL did not -- and,'indeed, could not -~

make any alterations to the Townsend Software, either on the basis of such
“téSting” or otherwise. Indeed, it is undisputed that AOL never received a
copy of the “source code” for any version of the Townsend Software and

that without such source code it was technically infeasible (if not

13



' -imposéible) for AOL to make any changes to the TOwhsend Software.
(See H'su'De_cl. 9 11; Hsu Supp. Decl. § 5.) Accordingly, AOL “_has never |
had any role in determining or altering the rﬁanner in which the Townsend |

~ Software manipulates the ComStock Data Stream.” (Hsu Decl. ‘[[11 11-12.) .
Thus, the most ‘that AOL’s tésting could accomplish was to deftect fhe
presence of potential errors; any conections for such errors (like the errors
themselves) had to originate With TownsendA and/or ComStock.

Depriving AOL of Section 230 iihmunity on the basis of ev_idéncé that it had
performed some spot checking of the accuracy of stock quote information jéintly pfovided by
ComStock and ToWnsend would turn Section 230 on its head. ‘One of the basic purposes of |
Section 230 was to “rexﬁové .. . disincentives to self-regulatibn;’ of third-party content by
Vinteracti\)e service providers.A Zeran v. America Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997);
| H.R. Conf. Rep. No. 104-458, at 194 (1996). As the Court of A’ppeals explai.n.ed in ng;- |
Congress enacted § 230 in order to avoid a legal regime in which -“compﬁter service providers
whd regulafed the dissemination of offenéive material on their services risked subjecting
themselves to liability.” 129 F.3d atv 331. Yetunder BEW’s ‘;heory,- AOL would be penalized for.
its testing or checking of the informatidn provided by ComStbck or Townsend. This theory

would create an incentive for AOL and other interactive service providers to “eschew any

¥ “Source code” is a “set of instructions, written in a programming language, that
must be translated to machine instructions before the program can be run on a computer.” Harry

Newton, Newtons’s Telecom Dictionary 557 (11th ed.1996).
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attémpté at self-regulation” -- the very 6pposite of what Congress intended.!Y Zgeran, 129 F.3d at

333, For this reason as well, BEW’s attempt to cast AOL’s te’sﬁng as a reason to deny AOL

Section 230 immunity must fail.-

AOL’s Deletion of Data for Particular Stock

BEW also erroneously claims that AOL was responsible 'for the"‘creati(_)n or
development” of the allegedly erroneous daté because AOL ori'occasion éllegedly ‘;weﬁt*into the
ComStock Data Stream itself in order to attempt to fix the price problem” with certain OTC
stocks. (BEW Supp. Opp. at 16.) BEW’lepoint is based exclusively on evidénce indicating that
AOL sometimes fesponded to the presence of a kﬁown price error in the ComStock/Townsend
Database by exécuting a computer command to delgte all data for the affected secufity frém the
.database.ll’ (Id. at 9, ‘16.) Ih SO arguin‘g,vBEW has misfaken one ‘concept'-- “dgletion” of
informatibn -- with its very antithesis -- “creation or development” of information.22

' The undisputed eyidenée ,establishés that AOL’s occasio'nal deletion of all data for

a particular security merely rendered information for the security temporarily unavailable to

1o Section 230’s separate Good Samaritan provision, 47 U.S. C § 230(c)(2), bars

holding interactive service providers liable for any voluntary action to restrict access to »
~ objectionable material. This provision further confirms that AOL may not be held liable in this
case on account of its own testing or deletion of content provided by others.

L In fact, contrary to BEW’s assertion, no evidence indicates that AOL ever “went
into the ComStock Data Stream” to do anything. The evidence that BEW presumably has in-
mind pertains solely to occasional deletion of data from the ComStock/Townsend Database (not
the ComStock Data Stream). '

12’ BEW is also mistaken in suggesting that the facts concerning AOL’s temporary
deletion of erroneous data were hidden until AOL produced copies of certain e-mails to BEW.
(BEW Supp. Opp. at 16.) In fact, AOL described these very facts when it first moved for
summary judgment. (See AOL Mem. at 12 n.5; Hsu Decl. § 16.) '
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AOL subscribers ‘until the ConiStock_/wansend Database "‘repopulatcd” itself with new
infdrmaﬁon f0r>th.e security ohce the ComStock Data Stream reportéd anew transactionA
ini-folving that security. (HSu Decl. § 16.) For example, if AOL were to dele_t¢ the stock quote
information for the seqﬁrity “IBM,” étock quote info_rmation for IBM would be u‘nav'ailéble
through the Quotes and Portfolio Area of the AOL' service until the ComStock Data Stream
repoﬁed the next market Vtraxllsactiori involving IBM, at which time the Townseﬁ_d Software
would fill in the neW stock quote information for IBM into the ComStOCk/ToWhSend Database. .
Such texﬁporary, post hoc deletion of information éohcerning a particular s_ecurity cannot be _
equated with responsibility for the creation or development of iﬁfor’rnatioh_;inder any feasonable :
interpretaﬁon of thdse térnis; |
Here again, the express objectives of Sectipn 230 reinforce this common sense

conclusion. Finding that AOL was not entitled to'immunity based on its efforts to remove E
inaccﬁrate data would c_ontravené the statute’s most fundamental purpose by gl';slgg_u_m;gi__ng-sefrvice'

providers from engaging in self-regﬁlatién such as removal of erroneous. third-party inforfnation_ | |
eveﬁ thqugh Congress clearly sought to eiiminate such disincentfveé. Indéed, BEW’s argufnehf
that AOL’s removal of paﬁicular coﬁtent’ renders it an “information cOnfent prOvidér” was
specifically rejected in Blumenthal as béing dijrectly‘ contrary to one of the centrél objéctives of
Section 230. In B_Lgmg_n_th,a;l,.t_he plaintiffs specifically arguéd that AOL wés not entitled to |
Section 230 immunity 5ecause AOL had the righf to reinové any content thaf viqlated AOL -
standards. BlgmAenthgvl v. !2 rudge, 992. F. Supp. 44, 51 (D.D.C. 1998). The court, howevér,
" disagreed, ﬁﬁding, like the court in Zeran, that “§ 230 forbids the impositibn of pullalis,herv
liability on'a service. provider for the exercise of its editorial and self[-]reghlatofy»functions.”» Id.

Cd
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at 52 (quboting Zeran, 129 F.3d at 331). Similariy, Section 230 prohibits any attempt by BEW to
" use AOL’s deletion or removal of erroneous data as a basis for depriving AOL of the statutory

immunity.

Interaction Between Ag' )L and g:g_m. Stock and Towng. end

B»EWV also peihts to the interaet_ion betWeen AOL and ToWn_send and CQmStock, o
such as the ‘.‘i@]&ér 80 e-mails” they exchanged err a period of nine'mon.ths, as alleged evidence
that AOL must have been involved in the “creation or development” of the priee and daily
»volume stock information. v_(BEW Sﬁpp. Opp. at 15-16;) ‘Yet none of these communications in
eny way suppoft a finding that AOL created or developed any stoek quote information, much less
the allegedly erroneous information concemiﬁg BEW’s stock. To the contrary, all of the
- communications on which EEW relies involve (1) AOL informing CQmStock and/er Townsend
about app‘arent.errors and requesting that they be fixed (see. e.g., AOLP-OOOZ, AOLP-0004,
AOLP-OOOS); (2) AOL providing ComStock and/or Townsend with other information that might '
help them in determining the cause of the errers'(s;e_e,_e,g;, AOLP-0068, AOLP-0108); €)) _'
" ComStock and/or Townsend requesting further information from AOL and providing reports on
what they have determ'ined (see, e.g., AOLP;0040, AOLP-OQGS); and/or (4) communicati}on‘s
coneerning the status of ﬁxes provided‘by_ ComStoek and/or Towﬁsend (see.e.g., AOLP-0053,

‘AOLP-OI 12, AOLP-0125). None of these communications even remotely suggests that AOL
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played any role in “creating or developiﬁg” any 'stock quote information.t¥

BEW pointé in pai’ticular to an e-mail from AOL concerning “3k stripping” asan
exémple of AOL’s intefactibn with CoﬁStock and Townsend that éomehow renders AOL
responsible for the creation or development of the stock quote information at issue. (BEW Supp. -
A Opp. at 16.) But the records shéws that this e-mail had nothing to do with the éreation or
development of any infbrmation by AOL. As Mr. Hsu explained in his deposifi()n, “3k”isa
designation .tha‘t. éppears in the ComStock Data Stream at the beginhing of un:cation information
for any OTC stock. (See Hsu Dep. at 101.) The Townsend Software was set so as to strip this 3k
: designatiqn before information for an OTC stock was stored in the ComStqck/Townseﬁd -
Database. (S;c_g id. at 121.) In the e-mail quoted by BEW,’Mr. Hsu was in_erely suggeSting té
Townsend that the “3k sfripping” done by the Townsend Soﬁware rﬁight be a cause of the.
. decimal problem with the priées_ of certain OTC stocks, a hypothesis that (according to the’_
undisputed evidence) tﬁrn_ed out to be incorrect 2 (See id. at 118-19.) In any cése, howéﬂ)’ef, '
even assuming thatvst'ripping the 3k designation had something to do With the creation or

development of OTC stock information (which it did not), the_stﬁpping was performed, not by

d BEW falsely insinuates that AOL has withheld other e-mail documents that BEW
has requested in discovery and that relate to BEW. (BEW Supp. Opp. at 6 n.5.) In fact, AOL
has properly and fully responded to all of BEW’s discovery requests, including by producing a
substantial number of documents pursuant to Fed. R. Civ. P. 33(d) in response to one of BEW’s
many interrogatories. BEW did not file any motion to compel or otherwise contest the
completeness of AOL’s discovery responses. o '

= According to Mr. Hsu’s uncontroverted te'stimony, Townsend “did find the actual
cause of the problem and [3k stripping] had absolutely nothing to do with it.” (Hsu Dep. at 119.)
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AOQL, but by the Townsend SoftWare. Accordihély, “3k stripping” simply does not create any

| issue about whether AOL created or developed OTC stock quote information.t¥

| | In this context too, depriving AOL of immunity on the' basis of facts such as these
would penalize AOL for attempt»ingio ensure the acduracy of information provided through its
service. | BEW’s théory would once again create disincenﬁves to self-regulation, this time by'
discouraging se;;vice pl;oviders_ from communicating with a tﬁird party when the service prqvider |
has reason tb believe that content the party is providing may be erroneous or objeétionable. The
court in Blumenthal confronted a similar situation when a contractual provision gave AOL the
right to direct the third party to remove or alter contenf, énd it conéluded that AOL was still

entitled to Section 230 immunity. See 992 F. Supp. at 51-52. The same conclusion applies here.

Lastly, BEW suggests that, because on one occasion apparent errors in stock -

quote information available for particular securities through the AOL sérvice wére not replicated
on a computer on ComStoék’s premises, AOL must have been an info@ation conteht pro.viderv
of the information availaBle throﬁgh its service. (BEW Supp. Opp. at 16.) A}.)parently,‘ BEW is
suggesting that, sincé the errors were not apparent at the ComStock site on this partiéﬁiar

occasion, AOL must have been manipulating the information in some way that caused the errors

& BEW also quotes a fragment of an e-mail in which Mr. Hsu tells Townsend that .

he has “captured the log,” again as purported “evidence” of AOL’s involvement in the creation
or development of OTC price and trading volume information. (BEW Supp. Opp. at 16.) Yet, as
the entire e-mail and the reply from Townsend make clear, Mr. Hsu was merely providing
Townsend with additional data to help Townsend diagnose the cause of the decimal errors
- occurring with certain OTC stocks. (See AOLP-0057-0060.)
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on its service, and that this manipulation means AOL was generally involved in ereating'or
developing stoek eluote information. As the undisputed record before the Conrt establisnes,
hdwever, this argument fails on a number of levels.. First, BEW’s'Atheory is undermined by the
fact that, on more than one occasion, decimal errors for prices of OTC stock infonnation
~available through AOL’s sefvice also ‘appeared on.systems operated by ComStock or other
recipients of ComStock’s data. (Se_e AOLP-0002; AOLP-0073; Hsu Dep. at 97-98.) This
undisputed ‘fact': severs BEW’s attenuated cha.iin‘ of argument -- if the _seme error appeared on
computers on ComStock’s premises, then AOL by definition could not have been manipulating
the information in‘ a way that caused Athe error. | |
Second, BEW’s argument is based on an nnspoken‘ - and unsnbstantiat'ed -
premise: namely, that the ComStock Data Stream and Townsend Software used to provide
information to AOL at the times in question were .identi_cal to the data stream and so'ftwabre‘e
simultaneouSly in use et ComSto_ck’s ewn site. But nothing in the record remotely s‘uppofts.,‘thi_s
premise. In fact, mueh evidence in the record -- all uncontroverted -- indicates that many
different versions of both»‘the CemS_tock Dafa Stream and the ToWnsend Software could have
been in use at any given time or site. For example:
ib AOL’s Mr. Hsu 'eestiﬁed thaf, based on his experience dealing Wit_h :
ConiSfock and Townsend, the conﬁgur_ation of the Townsend Software
that Townsend provided to AOL “is ;1 configuration that Sv&P or
_Townsend, on their machines, rnight not have nad.” (Hsu Dep. at 121 \.)
e  ComStock prov'ined its data feed at varyin‘_g speeds (e.g., 19.2 kilobytes per
Second vs. 56 kilobytes per second) and thrc')ugh different deliVery formats
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 (e.g., satellite vs. ’teléphdﬂe line). (AOL Intenbgatory An‘swér No. 7;
AOLP-0110, 0112, 0118.) No evidence indicates that the same speed and
format of feed were simultaneousl& in placé and in use at both AOL and |
ComStock’s site. o
e  ComStock switéhed back and forth between multiple different internal
Systerhs for generating its data feed. (AOL?-OIOG.-) The timing of these
swifches r¢latiye fo the content of the feed could :itfsélf causé errors in
“decimal preqiSion._” d1d.)
[ J There were many different versioﬁs of the Townsend Software -- at one
~ point the version Towﬁsend prbvided for use at AOL was de,si’ghated
version 6.1.0.11 —- aﬂd Townsend from time to time provided AOL with
new or replacenieht versions of some or all of the software. (AOLP%OO74
to 0077; Hsu Decl. 9 11, 21-22, 25-26; Hsu Supp. Decl. §8.) Moreover,
Townsend desigﬁéd different versivons of its sdftware to be used with
' different speeds of the ComStock data feed.,_ (AOLP-0104, 0110, 0112,
01 ‘1.8.) No evidence iﬁdipates that Townsend simultaneously supplied
| both AOL and ComStock’s éite with identical versions of the éoftware. | |
In sum, there is every reason to believe that aﬁy differences between stock quote inforniatidn
available through the AOL‘ servicg and stock quote information availablé through computers on
ComStock’s site were differences for which ComStock and Townsend were solely fes_ponsible -

and no evidence supports a contrary conclusion.
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Finally, the argument thét the decimal problem for OTC stocks was unique to

* AOL and that AOL the're_fére' must have had some ro’lev in causing thé eﬁor _(and accordiﬁgly m'usf

| bé an information content provider) is‘belied by the undisputed evidence that the decimal errors |
were ﬁxed by the insté}llation of reﬂlised versions of the Townsend Software supplied by :

' Towhsend, not by any change to any AOL sdﬁw&e or hardware. (See. €.g., H‘su Deql. M 2‘1-26;
Hsu Dep. at 83-84; Berg.De‘p. at 102; AOLP-OO77, 0116.) Plainly, if the cause of the errors was
some m'anipulatiron ‘orralterati'On for which AOL wés i‘esbonsible, reViéed software from
Townsend could not have solved the problem. R

In sum, mng of the facts on which BEW relies even begin to create a genﬁine
issue as to whether AOL had any role in creating or developing the allegedly err_oné_duS pfice; and
volurhe information concerning BEW’S stock. Instead, the record unequivocally demonstrates
that AOL had no such fole and therefore was not an “inforﬁation‘ content provider” of the
.infqrmati(')n'at issue in this case. The facts Qn]which BEW relies _éhov'v, at fnost; that AOL
temporarily deleted somev erroneous data énd attempted to get' AComStock and Townsend fo
diagnosé and fix the prdblems, the very type of self-regulation Sgctibﬁ 230 was meant to
encourage. Section 230 apblie’s “even wh¢re the interactive service provider has an active, even
aggressive role in making available cohtent prepared by others.” Blumenthal, 992 F. Supp. at 52.
AOL;S involvement h_ere' does not even risé to that level. Abcordiﬁgly, AOL clearly is entitléd to

immunity under Section 230 for all of BEW’s claims.
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CONCLUSION
For the foregoing reasons, and for the reasons set forth in AOL’s opening and

reply memoranda, AOL’s motion for summary judgment should Be granted.
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