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JOSEPH S. LEVENTHAL (221043)
oseph.leventhal dlnsmore.c%ren)

'Ioshua.heinllein%o'%dinsmore.com

655 West Broadway, Suite 840
San Diego, CA 92101

Ph: (619) 356-3518

Fx: (619) 615-2082

Attorneys for Plaintiff

UNDERGROUND ELEPHANT, INC.

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNDERGROUND ELEPHANT
INC., a California corporation,

Plaintiff,
V.

INSURANCE ZEBRA, INC., a
Delaware corporation,

Defendants.

Case No. 16CV2215GPC NLS

COMPLAINT FOR:

1 BREACH OF CONTRACT;

2 BREACH OF THE COVENANT OF
GooD FAITH AND FAIR DEALING;

3 FRAUD;

4 NEGLIGENT MISREPRESENTATION;

5 VIOLATION OF CAL. Bus. & PROF.
CODE 817200, ET SEQ.;

(6) MISAPPROPRIATION OF TRADE
SECRETS;, AND

(7) DECLARATORY RELIEF
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Plaintiff UNDERGROUND ELEPHANT, INC. (“UE”) herebyalleges as
follows:

1. This action seeks to recover damages for defentNBURANCE
ZEBRA, INC.'s (“Insurance Zebra”) deceitful and anf business practices.
2015, UE and Insurance Zebra entered into a cdnivhereby Insurance Zeb
promised to provide leads to UE and UE paid forséhdeads in exchang
Recently, UE learned that the overwhelming majoadtythe leads provided &
Insurance Zebra were fraudulent; the leads werentingzed and do not comp

with the terms of the parties’ agreement or industandards. Over the last

months, UE has paid Insurance Zebra nearly $2.Bomiénd Insurance Zebra i

demanding that UE pay it an additional $575,69%housands of other fraudule
leads. Accordingly, UE is forced to file this actito recover the millions it ha
already paid Insurance Zebra and to enjoin Inswabebra from engaging
further fraudulent conduct.
PARTIES
2. UE is a corporation organized and existing underl#ws of the Stat
of California, with its principal place of businassSan Diego, California.

3. Defendant Insurance Zebra is a corporation orgdnemed existing
under the laws of the State of Delaware with itsi@pal place of business |n
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Austin, Texas. UE is informed and believes andhar basis alleges that Insurance

Zebra is not registered as a foreign corporatiahénState of California.
JURISDICTION AND VENUE
4.  The Court has jurisdiction over this claim under @8&.C. § 1331

because there is complete diversity of citizendbhghween the parties and
amount in controversy exceeds $75,000. The Cdswtlzas jurisdiction over th
claim under 28 U.S.C. § 1331 because this actim@sunder a federal statute,
U.S.C. § 1836.
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5. Venue is proper in this Court pursuant to 28 U.SC1391(b)(2)
because a substantial part of the conduct at teskeplace in this judicial district.
BACK GROUND

6. UE is a global performance-based marketing teclyyobmmpany tha

focuses on improving its clients’ online customeruasition programs through

sophisticated mathematics and proprietary optinunat UE is unique from othe

—

124
-

agencies or lead generation companies that singplyorand-based advertisements

or aggregate leads from multiple providers thagetm wide-range of custome
UE uses proprietary internal properties that targed identify consume

IS.

'S

specifically interested in each client’s servicel @ends those customers directly to

UE clients. UE’s proprietary Marketing Deliveryaform enables it to customize

each interaction to produce results that clientsdn® increase their return
Investment on customer acquisition campaigns.

7.  UE’s proprietary process allows UE to target indézd consumers alf
either provide its clients with “inquiry specificinformation regarding thos
interested consumers or send those interested menswlirectly to UE clients’ we
property in the form of a click. UE can also coctniaterested consumers direg
to its clients through phone numbers on UE web @ntogs and targeted searches
mobile phones.

8. UE’'s proprietary information, technology, and seed describe
above are trade secrets of UE as such informataanam independent econon
value because it is not generally known to the iputal to other persons who col
obtain economic value from its disclosure or udéE takes reasonable steps
safeguard the secrecy of such information includimg not limited to, requirin
employees to sign non-disclosure agreements, ingiéngy password protectio
on electronic files, implementing firewalls to ddidgts data, requiring keyca
access to its premises, and limiting access righits confidential, proprietary ar

trade secret information based on an employeeéswih the company.
2.
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9. To maximize its revenues and use of the leads lieats, UE will
sometimes purchase leads from trusted third partiesurance Zebra was one
those trusted third parties. In fact, on OctobeR@13, UE and Insurance Zel
entered into a Marketing Agreement under which Hasce Zebra paid UE fq
leads. Consistent with industry standards, thek®targ Agreement provided th
invalid leads include leads that are incentivize@in incentivized lead is a led
generated from a contest or sweepstakes. For éxaRyblisher's Clearing Hous
(“PCH”) is a well-known contest used to generatalid leads. A consumer w
see an ad for PCH asking the customer to “clicle’her “Enter Now!” to enter
contest to win $7,000 per week for life. A scresbot of a sample ad is below:

@ Publishers Clearing House

FOR LIFEI

SuperPrize= Winner Announced on NBC €13

Enter Now!

The customer will click on the ad and fill out arfowith their contact informatio
to be entered into the contest:
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It's FREE - Enter Now
Simply submit this Official Registration form then continue
on to enter by the deadline posted in the Official Rules.

Title:

[select ~
7 y o | | |

a week

Street Address:

FORLIFE!

Date of Birth:
[ Month *||Day v||Year v

Email:

‘Confirm Email: )
| |

¥ Remember Me Giny. No. 5500

You andyour, family could become SET,FOR LIEEthis October]

This information will then be sent as a “lead” evitiwugh the consumer is n

interested in the product being sold; they simpbntto enter the contest. kK

these reasons, incentivized leads are rarely, af,esonverted into sales, and
considered fraudulent or invalid leads.
| NSURANCE ZEBRA BEGINS PROVIDING L EADSTO UE
10. Beginning in May 2015, UE and Insurance Zebra beafjscussing thy
possibility of Insurance Zebra placing ads andirsglleads to UE. During thes

conversations, Insurance Zebra Chief Operatingc@®ff(“COO”) Joshua Dziabig
told UE that Insurance Zebra does not use incetiviads to gather leads. Ba
on this representation and others, UE entered antagreement with Insuran
Zebra whereby UE agreed to purchase leads fronrdnsa Zebra at a price
$6.25 - $8.00 per lead (“Agreement”). The inifjmice was set at $6.50 per le
but the price per lead varies daily.

11. Since entering into the Agreement, UE has paid ramsie Zebrs
approximately $2.3 million and Insurance Zebra rokithat UE owes it a
additional $575,699 for the months of April-Jul¥1® (“Outstanding Amount”).
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INSURANCE ZEBRA HIRESJESSIE M CDOWELL

12. In March 2016, one of UE’s account managers, JeskiBowell,

resigned from her employment at UE. At the time h&r resignation, Ms.

McDowell had been employed by UE for three years laad been promoted mare

than once. At the time she originally applied torkvfor UE, Ms. McDowel

signed a confidentiality agreement, a true andewbrcopy of which is attached

hereto as Exhibit A.
13. Upon being hired, Ms. McDowell signed an Employeanfitiential

Information and Invention Assignment Agreement (fC), a true and correct

copy of which is attached hereto as Exhibit B. Bgreeing to both the

confidentiality agreement and the ECIIA, Ms. McDdwagreed to keep “it
strictest confidence” all UE confidential informati, which includes trade sec
information.

14. On March 17, 2016, Ms. McDowell resigned from UEL the time

—

ret

she resigned, Ms. McDowell executed a Separatioredygent, a true and correct

copy of which is attached hereto as Exhibit C.tha Separation Agreement, Ms.

McDowell acknowledged that she had received UE idential information
including trade secret information, and promised tw use or disclose th

information to third parties.

15. After resigning from UE, Ms. McDowell went to wofkr Insurance
Zebra. On information and belief, Ms. McDowell dssed UE trade secret

information to Insurance Zebra and Insurance Zabrasing that trade secret

information for its own benefit.

UE DISCOVERS | NSURANCE ZEBRA IS PROVIDING FRAUDULENT L EADS

16. After entering into the Agreement, UE received saveomplaints
from its clients that the leads UE provided to dtgents that originated fror
Insurance Zebra were incentivized. For example Apnl 20, 2016, UE sen

Insurance Zebra COO Dzabiak an email stating: st peceived a call complia
B.
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1 | from one of our clients regarding a lead that wasegated off the Zebra site. By
2 | the sound of the call it appears the consumer Wamgfout a sweepstakes for 7k a
3 | week for life. Does Zebra use incentivized meangdin traffic?” That same day,
4 | Dzabiak responded: “We do not use incentivizedtadBive traffic to our site.”
5 17. Similarly, on July 14, 2016, UE sent an email toabDak and new
6 | Insurance Zebra Vice President of Strategic Pashmes (and former UE
7 | employee) Jessie McDowell stating: “I just got thack-to-back quality complaints
8 | from leads generated from the zebra placement.h Bere complaining that the
9 | leads said they filled out the form to win prizeSan you confirm that your traffic
10 | is not incentivized?” Similar to Dzabiak’s staterhéess than three months pripr,
11 | McDowell responded that same day stating: “Ouffitrad not incentivized.”
12 18. Subsequent to these communications, UE investigdtedsource of
13 | Insurance Zebra’'s leads using third party reportédE was shocked by what|it
14 | discovered: 68% of the leads generated by Insurdabea were incentivized! UE
15 | is in possession of numerous recorded phone catls eonsumers that were
16 | “leads” provided by Insurance Zebra during whicl tonsumers reported that they
17 | were not interested in the product being offeréeytjust filled out the form tp
18 | enter the contest being advertised.
19 19. In addition to the funds it has already paid Insge Zebra, UE's
20 | goodwill and reputation in the industry has beemalged because UE has provided
21 | the fraudulent leads sold by Insurance Zebra tosUflients. This has damaged
22 | UE’s relationship with its clients and has causade of UE’s clients to reduce the
23 | amount of business they do with UE and in somescag® doing business with
24 | UE altogether.
25 20. UE promptly reported its findings to Dzabiak, demdaa a refund of
26 | the $2.3 million it has already paid, and demaraledncellation of the Outstandipg
27 | Amount Insurance Zebra claims UE currently owes.zalitak again denied
28 | providing incentivized leads and rejected UE’s dedsa On August 30, 2016,
6.
g?é’%oiiét COMPLAINT
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Insurance Zebra again demanded payment of thedddisg Amount from UE fo
the months of April-July, 2016. Accordingly, UE svBorced to file this lawsuit.

FIRST CLAIM FOR RELIEF

BREACH OF CONTRACT
(Against All Defendants)

21. UE hereby realleges and incorporates by refereheeptragraphs

above as though fully set forth herein.
22. In 2015, UE and Insurance Zebra entered into thedmgent.

23. UE has performed all of the terms and conditionguired to be

performed under the Agreement and/or is otherwismused from performancg

because of the conduct of Defendants or others.

24. UE is informed and believes and based thereonedlégat Insuranc
Zebra breached the Agreement as a result of theucbralleged herein includin
but not limited to, providing UE with thousandsinéentivized leads.

25. As a direct and proximate result of Insurance Zsbbaeaches of th
Agreement, UE has been damaged in an amount teteemined at trial, but in n
event less than $2,300,000.

SECOND CLAIM FOR RELIEF

BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING
(Against All Defendants)
26. UE hereby realleges and incorporates by refereheeptragraph

above as though fully set forth herein.

27. Under the Agreement, Insurance Zebra agreed tovaétl leads tc
UE.

28. The Agreement contains an implied covenant of gfzoith and fair
dealing that obligated Insurance Zebra to perfdiemterms and conditions of t
Agreement fairly and in good faith and to refraioni doing any act that wou

prevent or impede UE from receiving the benefitthef Agreement.
7.
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29. UE has performed all of the terms and conditionguired to be
performed under the Agreement and/or is otherwismused from performance

because of the conduct of Insurance Zebra or aothers
30. By providing UE with thousands of incentivized lsadnsurancs
Zebra unfairly interfered with UE’s right to receithe benefits of the Agreeme

Also, by deploying its services in a manner maligridifferent from the way in

which it was represented to UE, Insurance Zebraidpfinterfered with UE’s righ
to receive the benefits of the Agreement.

31. As a direct and proximate result of Insurance Zsbrmnduct as
alleged herein, UE has been damaged in an amoln& determined at trial, but
no event less than $2,300,000.

THIRD CLAIM FOR RELIEF

FRAUD
(Against All Defendants)

32. UE hereby realleges and incorporates by refereheeptragraphs

above as though fully set forth herein.
33. Prior to and at the time of entering into the Agneat, Insuranc

1Y%

nt.

—F
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in

Zebra represented to UE that it did not use inveretdl leads. Insurance Zebra

repeated these assertions after entering into tyeefent and after UE rais
guestions about the quality of Insurance Zebraidde

34. When Insurance Zebra made these representatidasewt them to b
false.

35. Insurance Zebra made these representations witinttet to induce

UE to enter into the Agreement, and in reliancenuffmse promises, UE enter
into the Agreement with Insurance Zebra and coetinio abide by the Agreeme
Insurance Zebra made these subsequent represestatith the intent to obta
substantially more revenue from UE than it otheewi®uld have.
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36. As a direct and proximate result of Insurance Zsbrmnduct as
alleged herein, UE has been damaged in an amoun& determined at trial, but
no event less than $2,300,000.

37. Insurance Zebra’'s conduct was willful, maliciousufdulent, and/q
oppressive. Accordingly, UE also seeks an awagplioftive damages.

FOURTH CLAIM FOR RELIEF

NEGLIGENT MISREPRESENTATION
(Against All Defendants)
38. UE hereby realleges and incorporates by refereheeptragraph

above as though fully set forth herein.

39. Prior to and at the time of entering into the Agneat, Insuranc
Zebra represented to UE that it did not use inven@d leads. Insurance Zel
repeated these assertions after entering into treefent and after UE rais
guestions about the quality of Insurance Zebraidde

40. Insurance Zebra made these representations witheasonablé
grounds to believe they were true.

41. Insurance Zebra made these representations witintiet to induce

UE to enter into the Agreement, and in reliancenuffmse promises, UE enter
into the Agreement with Insurance Zebra and coetinio abide by the Agreeme
Insurance Zebra made these subsequent represestatith the intent to obta
substantially more revenue from UE than it otheewi®uld have.

42. As a direct and proximate result of Insurance Zsbrmnduct as
alleged herein, UE has been damaged in an amoln& determined at trial, but
no event less than $2,300,000.
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FIFTH CLAIM FOR RELIEF

VIOLATION OF CAL. Bus. & PROE. CoDE 8 17200, ET SEQ.
(Against All Defendants)

43. UE hereby realleges and incorporates by refereheeptragraphs

above as though fully set forth herein.

44. The acts of Insurance Zebra as alleged above tatest pattern

and/or course of conduct which is unlawful and/ofair and therefore constitut

an unfair business practice in violation of Caifiar Business and Professions C

Section 17200 et seq. Such acts and omissiortgefurbnstitute unfair competition

under California statutory and common laws.
45. Under the terms of Business and Professions Cocteirel7200, e

se(., any business practice that violates a cnihinal, state, federal, municipal,

court-made law is actionable as unfair competitioln addition, any business

practice that offends an established public polay is immoral, unethica

D
(7))

pde

oppressive, unscrupulous, or is substantially iojg to consumers is actionable as

unfair competition.

46. Section 17200 creates a statutory basis upon wailgwsuit may be
brought to obtain an injunction or other equitatgkef where there has been an
involving “unfair competition.” The term “unfair oenpetition” as defined b
section 17200 includes any unlawful, unfair, owuflalent business act or pract

and any unfair, deceptive, untrue, or misleadinggdtsing.

47. Insurance Zebra has engaged in and/or is contirtoimmgage in act

and/or practices of unfair competition and/or urfldyunjust, or unfair busineg
practices.

48. UE has sued to remedy the unfairly competitive aatsl unfair
business practices noted above that were and centia be undertaken |
Insurance Zebra. In addition to other remedies, iBEentitled to temporary

preliminary and permanent injunctive relief undealifornia Business an
10.
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Professions Code section 17203 to enjoin and tvaresinsurance Zebra fro

engaging in unlawful, unfair, or deceptive busingssctices and unfair competiti

including an order restraining, enjoining, and pibding Insurance Zebra, it

agents, servants, employees, and all persons aatidgr, for, and/or in conce
with them from engaging in the improper, unlawfaihd deceptive acts of unfg
competition noted above.

49. Plaintiff UE also seeks restitution, including dsgement o

m

S
It

i

r

i

Insurance Zebra'’s profits, under California Busshasd Professions Code section

17203.

SIXTH CLAIM FOR RELIEF

M I SAPPROPRIATION OF TRADE SECRETS
(Against All Defendants)
50. UE hereby realleges and incorporates by refereheeptragraph

above as though fully set forth herein.

51. UE has spent significant resources developing itscgsses an
technology. UE’s processes, technology and reldétad are trade secrets of UE
such information has an independent economic adgause they are not generg
known to the public or to other persons who coldthim economic value from i
disclosure or use. UE takes reasonable stepsfégusad the secrecy of su

information including, but not limited to, requignemployees to sign no

disclosure agreements, implementing password grotsc on electronic files

iImplementing firewalls to shield its data, requirikeycard access to its premis
and limiting access rights to its confidential, jetary and trade secr
information based on an employee’s role with thegany.

52. UE is informed and believes that Insurance Zebsadi#ained UE’s
trades secrets by improper means such as throysgineap theft and/or in breach
Ms. McDowell’'s obligations under the confidentigligreements she entered i

with UE.
11.
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53. Insurance Zebra knew or had reason to know that Wade secret

were acquired by improper means and/or that UEhdicconsent to any such use
its trade secrets.

54. UE is informed and believes that Insurance Zelbrairgduct as allege
herein constitutes a violation of the Defend Tr&@erets Act, 18 U.S.C. § 183
and California’s Trade Secret Act, California CiZibde 88 3426gt seq.

55. As result of Insurance Zebra;s misappropriatiotJgfs trade secrets
Insurance Zebra proximately caused damages to [Reeptan amount to k
determined at trial.

56. Insurance Zebra has been unjustly enriched astretuhe conduc
alleged herein and any such benefit wrongfully omigtd must be returned
disgorged to UE.

57. UE also seeks injunctive relief requiring Insura@edra to stop usin
UE’s trade secrets and mandating that all sucletssitrets to be returned to |
and/or destroyed.

58. UE further alleges that Insurance Zebra’s misappapn was willful
and malicious. Accordingly, UE also seeks an awémrkemplary damages.

SEVENTH CLAIM FOR RELIEF

DECLARATORY RELIEF
(Against All Defendants)
59. UE hereby realleges and incorporates by refereheeptragraph

above as though fully set forth herein.
60. An actual controversy has arisen and now existsvdrEt UE anc

Insurance Zebra concerning their respective rightder the Agreement and UE

obligation to pay Insurance Zebra the Outstandimgoént that Insurance Zeb
claims UE owes. Insurance Zebra contends it igl@tto receive the entirety ¢
the Outstanding Amount and retain the $2.3 millidl already paid, whereas U

disputes these contentions and contends that & doe have to pay any of t
12.
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Outstanding Amount and is entitled to a refundh& $2.3 million it already pai
Insurance Zebra.

61. UE desires a judicial determination of its rights the Outstandin

Amount and the $2.3 million it previously paid, aadleclaration that it is entitle

to retain the entirety of the Outstanding Amourd anrefund of the $2.3 million
previously paid Insurance Zebra.

62. A judicial declaration is necessary and appropréitéhis time unde
the circumstances in order that the parties magrtsn their rights to the abov,
referenced funds.

PRAYER FOR RELIEF

WHEREFORE, UE prays for judgment against Insur&federa as follows:

1. For an award of general and special damages aogotaliproof, but ir
an amount of not less than $2.3 million;

2. For restitution, including an award of Insuranc®izés profits;

3. For punitive damages in an amount sufficient tcedéature willful
misconduct by Insurance Zebra;

4. For injunctive relief preventing Insurance Zebranfrengaging in th
conduct alleged herein, including preventing InsaeaZebra from using UE
trade secrets and mandating that all such tradetselbe returned to UE and
destroyed,;

5. For a declaration of the parties’ rights to the Sbartding Amount an
the amounts UE previously paid Insurance Zebra;

I
I
I
I
I

I
13.
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6. For prejudgment interest;
7.  For costs of suit herein; and
8. For such other and further relief as the Court dejrst and proper.
DEMAND FOR JURY TRIAL
Plaintiff hereby demands a trial by jury of any alldssues triable with righ
by a jury pursuant to Rule 38 of the Federal RafeSivil Procedure.

DATED: September 1, 2016 DINSMORE & SHOHL, LLP

By:_/s/ Joshua M. Heinlein
JOSEPH S. LEVENTHAL (221043)
JOSHUA M. HEINLEIN (239236)
Attorneys for Plaintiff
UNDERGROUND ELEPHANT, INC.

10635706
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