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NOTICE OF MOTION AND MOTION

TO ALL PARTIESAND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on February 11, 2016 at 1:30 p.m., or as soon as the matter

may be heard in Courtroom 8 of the above-entitled court, Class Representatives Paul Perkins, Pennie

Sempell, Ann Brandwein, Erin Eggers, Clare Connaughton, Jake Kushner, Natalie Richstone, Nicole

Croshy, and Ledie Wall (“Plaintiffs’) will and hereby do move, pursuant to Federal Rule of Civil

Procedure 23(e), for entry of an order finally approving the Settlement with Defendant LinkedIn

Corporation (“Linkedin™), specificaly:

1.

3
4
5.
6
7

finding that the Settlement isfair, reasonable, and adequate within the meaning of Rule
23(e) of the Federal Rules of Civil Procedure;
finding that the notice provided to the Class constitutes due, adequate, and sufficient

notice, and meets the requirements of due process and applicable law;

. approving the method for distributing monetary relief under the Settlement;
. directing that this action be dismissed with prejudice as against Defendant;

approving the release of claims as specified in the Settlement as binding and effective;

. reserving exclusive and continuing jurisdiction over the Settlement; and

. directing that final judgment of dismissal be entered as between Plaintiffs and Defendant.

Thismotion is brought pursuant to Federal Rule of Civil Procedure 23(e) and is based upon

the supporting Memorandum of Points and Authorities filed concurrently with this Notice; the

supporting Declarations of Nathan Meyer (“Meyer Decl.”), Nicholas Diamand (“Diamand Decl.”),

Dorian Berger (“Berger Decl.”), Daniel Burke (“Burke Decl.”), Kenneth Jue (“ Jue Decl.”), Adam

Weingtein (“Weingtein Decl.”), and Kurt Andersen (“ Andersen Decl.”), filed concurrently with this

Notice; the records, pleadings, and papersfiled in this action, and upon such argument as may be

presented to the Court at the hearing on this motion.

1283489.8
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l. INTRODUCTION

Plaintiffs respectfully submit this Memorandum in support of final approval of the Class
Action Settlement with LinkedIn. The Settlement isfair, reasonable, and adequate. Thisaction
challenges LinkedIn’s Add Connections service which alows usersto import contact information
from their email accounts and invite contactsto join their Linkedin network. Plaintiffs allege that
LinkedIn improperly grew its member base through Add Connections, particularly through the use of
invitation emails and up to two subsequent reminder emails sent by Linkedin displaying the names
and/or likenesses of Class Members. Pursuant to the terms of the Settlement, LinkedIn has made
significant and meaningful changes to its disclosures and functionality for the use of its Add
Connections service, which are designed to address, remedy, and prospectively prevent the
fundamenta harmsthat gaveriseto thislitigation. Additionally, Linkedin has agreed to pay $13
million to establish anon-reversionary cash Settlement Fund from which Settlement Class Members
who submit valid claims will be sent cash payments. The Court granted preliminary approval on
September 15, 2015. (Dkt. No. 106, at 3).

The Notice Plan, which the Court found was “ cons stent with the requirements of Rule 23 and
due process, and constitute[s] the best notice practicable under the circumstances,” (id. at 4), has been
fully implemented with athoroughly positive result. Following direct email notice to the Class (of
20,890,903 members), 443,047 valid Claim Forms, 145 exclusion requests (0.0007%), 8 vaid
objections (0.00004%), and 85 total objections, inclusive (0.0004%), to the Settlement were received.

The Parties carried out the Court’ s Order and the Settlement should be finally approved.

. FACTUAL AND PROCEDURAL BACK GROUND?

Paintiffs areindividuas who used Linkedin's Add Connections service and initiated emails
containing their names and/or likenesses, inviting othersto join their professional networks on
Linkedin. Plaintiffs assert violations of Californiacommon law and statutory rights of publicity, and

Cdlifornia sUnfair Competition Law (the“UCL”); and seek monetary, injunctive and other equitable

! Plaintiffs provide a brief overview here of the factual and procedural background for the Court’s
convenience. A more fulsome description wasincluded in Plaintiffs Motion for Preliminary
Approva of Class Action Settlement (Dkt. No. 95).
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relief against Linkedin, aswell as statutory damages pursuant to California Civil Code 8§ 3344. (Dkt.
No. 70). Linkedin answered the operative Complaint on January 9, 2015. (Dkt. No. 73).

On June 11, 2015, Plaintiffs moved for preliminary approva of the Settlement, and a hearing
was held on August 27, 2015. (Dkt. Nos. 95, 102). On September 10, 2015, the Parties submitted
additional materials and a Joint Statement regarding Plaintiffs Motion for Preliminary Approval.
(Dkt. Nos. 102, 105). On September 15, 2015, the Court granted the Motion for Preliminary
Approval, appointed the undersigned as Class Counsel; appointed Gilardi & Co., LLC as Settlement
Administrator; approved the form and manner of notice to the Class; and scheduled a Final Approva
Hearing. (Dkt. No. 106).

Notice was disseminated on October 2, 2015, by direct email to the Settlement Class. (Burke
Decl. 14). Clamswere filed throughout the claims period up to the opt-out deadline of December 14,
2015. (Sce Dkt. No. 106, 127). Pursuant to the Settlement terms, shortly after that deadline, the
Settlement Administrator initiated a procedure for claimants who had not established Class
membership to cure deficient claim forms. (Burke Decl. 124). Asdiscussed infra, that process
concludes on January 20, 2016. On November 30, 2015, Class Counsel moved for attorneys' fees,
litigation costs, and incentive awards for the Class Representatives. (Dkt. No. 116). By February 4,
2016, Class Counsal will respond to objections? to its fee petition and report final claims data,

including figures from the ongoing process to cure deficient claim forms.

1.  TERMSOFTHE SETTLEMENT

The Settlement resolves all claims of Class Members against LinkedIn. The key terms of the
Amended Class Action Settlement (Dkt. No. 105-2) are described below.

A. The Class Definition

The Court has certified a Settlement Class, defined asfollows:

All current and former Linkedln members who used Add Connections to import
information from external email accounts and to send emails to persons who were
non-members in which the member’ s name, photograph, likeness and/or identity was
displayed between September 17, 2011 and October 31, 2014.3

Z Linkedin, together with the Settlement Administrator, will also confirm according to its own
records which objections have been submitted by verified Class Members. Diamand Decl. {28.
% Defendant, its subsidiaries, and affiliates and each of their respective officers, directors and
Footnote continued on next page
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B. Benefitsto the Settlement Class

1. Prospective Relief for all United StatesL inkedln Users

Asadirect result of this Settlement, LinkedIn made significant practice changesto its
operations designed to ensure that United States Linkedln users are provided adequate notice and
control over Linkedln's use of their names and likenesses in Add Connections emails. The
disclosures on Linkedin' s website have been improved so that Class Members do not inadvertently
upload their address books or initiate emailsto their contacts. (Declaration of Adam Kaplan In
Support of Plaintiffs Mation for Preliminary Approval of Class Action Settlement; Dkt. No. 105-4).
On the Add Connections Import screen, which users view before Linkedin uploads contact
information for potential invitation recipients, Linkedin now expresdy statesthat it will “import your
address book to suggest connections.” (1d.). When this suit wasfiled, LinkedIn made no such
disclosures, and merely stated “[g] et started by adding your email address.” (Dkt. No. 1, 119-15; 25).
Additionally, pursuant to the Settlement, Linkedin’s Add Connections Invitations permission screen
has been revised to state that “[i]f someone you invite doesn’t respond right away, we'll send up to
two reminders.” (Settlement, § 2.2; Dkt. No. 105-4, at 12). Plaintiffsalleged that Linkedin
previoudy did not disclose its practice of sending reminder emailsfollowing initia invitation emails
(Dkt. No. 1, 118), and, once the Add Connectionsinvitations process had been initiated, LinkedIn
users had no practical way to stop reminder emailsfrom being sent. (Dkt. No. 1, §132-33). Although
the functionality was designed to facilitate hundreds or thousands of Add Connection invitations
going out with modest effort — just afew clicks, undoing each invitation had to be done manually, one
invitation at atime, which effectively limited users ability to do so. (Id.) Now, pursuant to the
Settlement, Linkedin hasimplemented functionality allowing users who send an initial Add
Connection invitation to withdraw those invitations en masse, preventing unwanted reminder emails
from being sent. (Berger Decl. 7; Dkt. No. 105-4, at 14). Thisrelief is of significant valueto the

Class and achieves, prospectively, the key goals of thislitigation.

Footnote continued from previous page
employees, Class Counsel and Defendant’s Counsel; and any judicia officer to whom the Action is
assigned benefits to the Settlement Class are all excluded from the Class. (Dkt. No. 106, at 2).
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2. Monetary Relief, Claims Figures and Paymentsto Class Members
LinkedIn has also agreed to establish a Settlement Fund of $13 million to be used for: (a)

providing compensation to Settlement Class Members; (b) payment of Settlement Administration and
Notice Expenses,; and (c) payment of any court-agpproved attorney Fee Award and Incentive Awards
for the Class Representatives. (Settlement, 88 2.1.1, 1.23, 8.1.1).

Settlement Administration expenses are capped at and are expected to be under $750,000.
Paintiffs seek Incentive Awards of $1,500 for each of the nine Named Plaintiffs for atotal of $13,500
(Dkt. No. 116) and attorneys fees (inclusive of al litigation costs) in the amount of 25% of the
Settlement Fund, $3.25 million. (1d.). The portion of the Settlement Fund available for paymentsto
Authorized Claimants thus total s approximately $9 million.* (Should the Court award less than the
amounts sought in the petition for Incentive Awards and/or Attorneys fees and costs, the difference
between the amounts sought and awarded will remain in the Settlement Fund to pay Authorized
Claimants. (Settlement, § 8.1.1)).

A total of 567,816 Claim Forms were submitted. (Burke Decl. 119). Of these, 377,104
claimants provided the Claim ID from their Email Notice and were thus counted as Valid Claimants.
(Id. 117, Weingtein Decl. 912). 188,738 individual s submitted Claim Forms without providing their
Claim ID, and instead submitted the email address they used to sign up for LinkedIn as ameans of
validating their Class membership. (Burke Decl. 17).> On December 15, 2015, after removing 6,637
exact duplicate claims, the Settlement Administrator provided to LinkedIn the names and email
addresses submitted by the 182,101 such individuals. (1d. 119-20). Pursuant to the Settlement,
LinkedIn checked that information against records of Add Connections users between September 17,
2011 and October 31, 2014, and identified 1,011 duplicate Claims, (Weinstein Decl. 113) and an
additional 65,943 Authorized Claimants, (1d.) for atotal of 443,047 vaid Claims, to date.

* The Settlement provided for a Contingent Payment by Linkedin of up to $750,000 if the Net
Settlement Fund had been insufficient to allow for pro rata payments of at least $10 to each
Authorized Claimant, with the payment equal to that amount necessary to increase the amount of
such pro rata payments to Authorized Claimants to a maximum of $10. (Settlement, 8§2.1.2).
Because the expected pro rata distribution is at least $16, LinkedIn’s obligation to make the
Contingent Payment will not be triggered.

® 1,974 claimants submitted claims by mail, email or fax. (Burke Decl. 118).
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On January 6, 2016, in consultation with the Parties, the Settlement Administrator sent to the
remaining 112,022 Claimants (to the current email address they provided) a Notice of Deficiency,
which contained a hyperlink to awebpage created by the Settlement Administrator where claimants
could re-submit the email address associated with their Linkedin account, or their unique Clam ID, in
order to validate their claim. (Burke Decl. 124, Weinstein Decl. 114). The deadline for claimantsto
respond to the Notice of Deficiency is January 20, 2016. Assuming that 100% of these clams are
cured, the estimated total number of Authorized Claimantswill be 556,469, resulting in an estimated
pro rata payment to each Authorized Claimant of no less than $16.° Pursuant to the proposed Plan of
Didtribution (Settlement, § 3.1), the Authorized Claimants may, at their option, receive paymentsvia
either (1) aphysica mailed check, valid for ninety days, or (2) direct ACH transfer to the financia
ingtitution identified on their Claim Forms. (Settlement, 88 3.1.2(a)-(b).)

Any funds from checks not cashed within ninety days of issuance and funds from failed ACH
transfers shall revert to the Settlement Fund. (Settlement, 8 3.1.2(b).) If, in consultation with the
Settlement Administrator, the Parties determine that such reverted funds can be distributed again pro
rata to the Authorized Claimants in an economically feasible manner, the funds shall be distributed
accordingly. (Id.) If not, upon Court approva, the Settlement Administrator will distribute the
reverted funds pro rata to the three Cy Presrecipients: Access Now, Electronic Privacy Information
Center (“EPIC”), and the Network for Teaching Entrepreneurship (“NFTE”).” (Id.)

If the Settlement is approved, no portion of the Settlement Fund will revert to Linkedin.

C. Release

In exchange for the benefits provided pursuant to the Settlement, Class Memberswill release
LinkedIn and related persons and entities (“ Released Parties’) from all claims that were or could have
been asserted arising from or related to alegations in the Action regarding the alleged use of Add
Connectionsto grow LinkedIn's member base including, without limitation, (i) accessing, importing,

storing and/or using information from Linkedin users external email accounts; (ii) using Linkedin

® Maintiffsintend to provide the final number of VValid Claims and proposed pro rata payment from
the Settlement Fund in their Reply in support of Plaintiffs Motion for Attorneys Fees, Litigation
Costs, and Incentive Awards, which will be filed on or before February 4, 2016.

’ The Cy Pres recipients are described further below at 1V.D.4.d.
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users names, photographs, likenesses, and/or identities in emails relating to Add Connections; or (iii)
related disclosures, representations, and omissions. (Settlement, 88 1.29-1.31, 4.1).
V. ARGUMENT

A. The Class Action Settlement Approval Process
Judicia proceedings under Federa Rule of Civil Procedure 23 have led to a defined three-step

procedure for the gpprova of class action settlements:

Q) Preliminary approval of the proposed settlement after submission to the
court of awritten motion for preliminary approval;

2 Dissemination of notice of the proposed settlement to the class; and
3 A formal fairness hearing, or final settlement approval hearing, at which
class members may be heard regarding the settlement, and at which

evidence and argument concerning the fairness, adequacy, and
reasonabl eness of the settlement is presented.

See MANUAL FOR COMPLEX LITIGATION (Fourth) 88 21.632, et seq. (2004). This procedure
safeguards class members procedura due process rights and enables courts to fulfill their roles as
guardians of classinterests. See 4 NEWBERG ON CLASSACTIONS, 88 11.22, et seq. (4th ed. 2002).
This Court completed the first step in the settlement approval process when it granted
preliminary approval to the Settlement. (Dkt. No. 106). The second step has been completed as well:
the Court-approved Notice Plan was fully implemented. By this motion, Class Counsel request that

the Court take the third and final step, and grant final approval of the Settlement.

B. The Court-Approved Notice Program M eets Applicable Standards and Has
Been Fully Implemented.

When a proposed class action settlement is presented for court approval, Rule 23(c)(2)(B) of
the Federa Rules of Civil Procedure requires:

the best notice that is practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice
must clearly and concisely state in plain, easily understood language: (i) the
nature of the action; (ii) the definition of the class certified; (iii) the class claims,
issues, or defenses; (iv) that a class member may enter an appearance through an
attorney if the member so desires; (v) that the court will exclude from the class any
member who requests exclusion; (vi) the time and manner for requesting
exclusion; and (vii) the binding effect of a class judgment on members under

Rule 23(c)(3).

The Notice Plan approved by this Court, which included (i) direct Email Notice to Class
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Members using their last-known contact information on file with LinkedIn; (ii) maintenance of a
Settlement Website which provided links to case documents and other information needed to evaluate
the Settlement; and (iii) severa meansfor Class Membersto inquire about the case, the Settlement,
and the claims process, provided valid, due, and sufficient notice to Class Members, and constitutes
the best notice practicable under the circumstances. The content of the notice complied with the
requirements of Rule 23(c)(2)(B). The notice provided a clear description of who isamember of the
Class and the binding effects of Class membership. (Dkt. No. 105-2, Ex. C (Website Notice)). The
notice explained how to receive money from the Settlement, how to opt out of the Settlement, how to
object to the Settlement, how to obtain copies of papersfiled in the case, and how to contact Class
Counsel and the Settlement Administrator with any further questions or requests. (Id.) Each Email
Notice that was disseminated contained a unique Claim 1D, which Class Members could use to
identify themselves as Authorized Claimants.

The Notice a so explained that the Settlement itself wasfiled publicly with the Court and
available online by visiting the Settlement Website at www.addconnectionssettlement.com. Asa
result, every provision of the Settlement was available to each ClassMember. Other relevant case
and settlement documents were available at the same website.

The Court approved thisnotice plan. (Dkt. No. 106, at 4). LinkedIn thus sent or cause to be
sent the Email Notice to each Settlement Class Member, and attempted to re-send notices that were
returned undeliverable, or bounced back. (Id., Andersen Decl. 15-6). The Court ordered the
Settlement Administrator, Gilardi & Co., LLC to publish the Website Notice through the Settlement
Website, and to develop, host, and maintain such Settlement Website. (Dkt. No 106). The Settlement
Adminigtrator did so; as of January 13, 2016, 2,028,251 website visits had been recorded. (Burke
Decl. 13). The Court found that this notice was “cong stent with the requirements of Rule 23 and due
process, and congtitute] d] the best notice practicable under the circumstances.” (Dkt. No. 106).

Class Members could submit a Claim Form either electronically, through the Settlement
Website, or by mail. The Claim Form requested, but did not require, that Class Members provide the
unique Clam ID included in each Email Notice to ensure that Class Members who, for whatever

reason, lacked access to the email address associated with their LinkedIn account were not improperly
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excluded from filing aClaim. Such claimants were asked, instead, to provide the email address
associated with their LinkedIn account for verification. Class Members aso had avariety of methods
by which to view relevant documents, contact the Settlement Administrator or Class Counsdl, opt out
of the Settlement, or object to the Settlement. These methods included mail, telephone, a case-
specific website, and email. (Burke Decl. 2, Diamand Decl. 15, Meyer Decl. 14).2

For ingtance, the Settlement Administrator received 12,194 emails regarding the Settlement
(Burke Dedl. 1[7), and received 143 requests for mailed copies of the Notice over the phone, by email,
and by mail. (Id. 12) The Settlement Administrator sent a copy of the Notice whenever one was
requested. (1d.) Class Membersaso contacted Class Counsel, through both email and telephone,
with questions and requests. (Diamand Decl. 1115-19; Meyer Decl. 118-31). Class Counsd

answered Class Member questions and responded to requests. (1d.)

C. Significant Additional Notice was Achieved Through M edia Cover age of the
Settlement and Notice Program.

In addition to the direct Notice program, broad nationwide notice of the settlement resulted
from spontaneous coverage by hundreds of blogs and news outlets. (Diamand Decl. 1 11-13 (citing
media coverage of the settlement during the Notice Period)). For example, Fortune.com’s October 15,
2015 article: “Linkedin Will Pay $13M For Sending Those Awful Emails,” covered the Settlement
and Class definition, and linked to the Settlement Website.® Additional notice garnered through
accurate media coverage about the Settlement, alarge proportion of which provided alink to the
Settlement Website, further supports afinding that Class Members received adequate Notice of the
Settlement.

Even those articles that misrepresented the scope of the Settlement Class or the terms of the

Settlement aerted Class Membersto the Settlement, provided alink to the Settlement Website and

8 Theinitial response to Email Notice was thoroughly positive; so much so that it initially strained
the Settlement Website prompting a dlower than expected |oad and rendering it temporarily
unavailable to some visitors after dissemination of the Email Notice. (Diamand Decl. 14; Meyer
Decl. 1 11; Burke Decl. 15). Class Counsel responded to telephone and email inquiries regarding
the Settlement Website throughout this period. For the remainder of and throughout the Notice
Period, the Settlement Website and online Claim Form were accessible to Class Members.

9 Jeff John Roberts, Linkedin will pay $13M for sending those awful emails, Oct. 5, 2015, Fortune,
available at http://fortune.com/2015/10/05/linkedin-class-action/ (last visited Jan. 6, 2016).
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were frequently corrected following contact from Class Counsel. For example, the October 7, 2015
Los Angeles Times Business Section reported that Class Members were digible to receive $1,500 if
they filed aclaim, (Diamand Decl. Y13; Exs. 4-6), and an October 6, 2015 Inquisitr.com article stated
that the Settlement entitled recipients of LinkedIn’s* spam” emailsto payments of up to $1,500 each.
(Id.). These articles, like dozens of others, provided alink to the Settlement Website, where claims
could be submitted electronically whether or not someone had received the Email Notice or possessed
aunique Clam ID. Class Counseal contacted these and other reporters who published inaccurate
information and obtained corrections. (1d. Y13). According to the Settlement Administrator, the
initidly incorrect articles and those that were never corrected may explain the number of clams

submitted by claimants who may not be members of the Class. (Burke Decl. 122).

D. Final Approval of the Settlement is Appropriate.

“The law favors the compromise and settlement of classaction suits.” 1n re Netflix Privacy
Litig., No. 11-379, 2013 WL 1120801, a *3 (N.D. Cd. Mar. 18, 2013) (Davila, J.); seealsoInre
High-Tech Emp. Antitrust Litig., No. 11-2509, 2015 WL 5159441, at *1 (N.D. Cal. Sept. 2, 2015)
(Koh, J); Class Plaintiffsv. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992). “[T]he decisonto
approve or reject a settlement is committed to the sound discretion of thetrid judge because [she] is
‘exposed to the litigants and their strategies, positions and proof.”” Hanlon v. Chryder Corp., 150
F.3d 1011, 1026 (9th Cir. 1988) (quoting Officersfor Justice v. Civil Serv. Comm'n, 688 F.2d 615,
626 (9th Cir. 1982)). In exercising such discretion, courts should give “ proper deferenceto the
private consensua decision of the parties. . .. [T]he court’ sintrusion upon what is otherwise a private
consensua agreement negotiated between the partiesto alawsuit must be limited to the extent
necessary to reach areasoned judgment that the agreement is not the product of fraud or overreaching
by, or collusion between, the negotiating parties, and that the settlement, taken asawhole, isfair,
reasonable and adequate to al concerned.” Id. at 1027 (citation and quotations omitted). Here,
relevant factors support fina approval of the Settlement.

“[T]hereisan overriding public interest in settling and quieting litigation” and “[t]hisis
particularly truein classaction suits.” Van Bronkhorst v. Safeco Corp., 529 F.2d 943, 950 (Sth Cir.
1976); see also Utility Reform Project v. Bonneville Power Admin., 869 F.2d 437, 443 (9th Cir. 1989).
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In evaluating a proposed class action settlement, the Ninth Circuit has recognized that:

[T]he universally applied standard is whether the settlement is fundamentally fair,
adequate and reasonable. The district court’s ultimate determination will
necessarily involve abalancing of several factors which may include, among
others, some or al of the following: the strength of plaintiffs’ case; therisk,
expense, complexity, and likely duration of further litigation; the risk of
maintaining class action status throughout the trial; the amount offered in
settlement; the extent of discovery completed, and the stage of the proceedings; the
experience and views of counsel; the presence of a governmental participant; and
the reaction of the class members to the proposed settlement.

Officersfor Justice, 688 F.2d at 625 (citations omitted); accord Torris v. Tucson Elec. Power Co., 8
F.3d 1370, 1375 (9th Cir. 1993).

1. The Settlement isthe Product of Arm’s-L ength Negotiations and,
Therefore, Presumptively Fair and Reasonable.

“‘Before approving a class action settlement, the district court must reach areasoned
judgment that the proposed agreement is not the product of fraud or overreaching by, or collusion
among, the negotiating parties. . .”” City of Seattle, 955 F.2d at 1290 (quoting Ficalora v. Lockheed
Cal. Co., 751 F.2d 995, 997 (9th Cir. 1985)). “‘Where a settlement is the product of arms-length
negotiations conducted by capable and experienced counsel, the court beginsits analysiswith a
presumption that the settlement isfair and reasonable.’”” Wakefield v. Wells Fargo & Co., No. 13-
5053, 2015 WL 3430240, at *4 (N.D. Ca. May 28, 2015) (Bedler, J.) (quoting Garner v. State Farm
Mut. Auto Ins. Co., 2010 WL 1687832, *13 (N.D. Cal. Apr. 22, 2010)); Linney v. Cdlular Alaska
P’ ship, No. 96-3008, 1997 WL 450064, at *5 (N.D. Cal. July 18, 1997) (Jensen, J), aff' d, 151 F.3d
1234 (9th Cir. 1998) (“Theinvolvement of experienced class action counsel and the fact that the
settlement agreement was reached in arm’ s length negotiations, after relevant discovery had taken
place create a presumption that the agreement isfair.”). The active participation of Antonio Piazza of
Mediated Negotiations, aneutral mediator with extensive experience mediating complex litigation,
further supports afinding of fairness. See Satchell v. Fed. Express Corp., Nos. 03-2659, 03-2878,
2007 WL 1114010, a *4 (N.D. Cd. Apr. 13, 2007) (“assistance of an experienced mediator in the
settlement process confirms that the settlement is non-collusive”); In re Indep. Energy Holdings PLC
Sec. Litig., No. 6689, 2003 WL 22244676, at *4 (S.D.N.Y . Sept. 29, 2003) (“[T]he fact that the

Settlement was reached after exhaustive arm’ s-length negotiations, with the assistance of a private
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mediator experienced in complex litigation, isfurther proof that it isfair and reasonable.”).

All Parties were represented throughout extensive arm’ s-length negotiations by counsel
experienced in the prosecution, defense, and settlement of complex consumer and digital privacy
cases and class actions. (See Dkt. Nos. 96-98 (Diamand, Russ, and Berger Declarations in support of

Motion for Preliminary Approval). The Settlement is, therefore, presumptively fair.

2. TheLitigation Risks Favor Final Approval.

The potentid risks attendant on further litigation also support fina gpprova. If this case
continued to be litigated, the contested factual and legal issues of liability under the state right of
publicity laws and the UCL, aong with contested class certification issues, would be extensive.
LinkedIn has vigoroudy contested its liability, arguing that its terms of service and privacy policies,
aswell as LinkedIn users knowledge based upon receipt of Add Connections emails from other
members and other potential forms of notice, would be sufficient for ajury to find that the proposed
Class consented to the challenged conduct. Linkedin aso argues that the single publication rule may
prevent Class Members from challenging reminder emails separately from initia invitation emails
because the communications constituted a“ single integrated publication.” (Diamand Decl. 122).
LinkedIn has also raised arguments under the First Amendment and Article 111 of the Constitution, the
Communications Decency Act, and California s“Incidental Use” doctrine which, although rejected
by this Court, were preserved for appedl. (Dkt. Nos. 47, 69 (Motions to Dismiss Orders)).

Linkedin also vigoroudy would contest class certification claiming that injury and consent are
inherently individuaized issues. See Fraley v. Facebook, Inc., 966 F. Supp. 2d 939, 942-43 (N.D. Cal.
2013) (Seeborg, J.) (granting fina approval of class-wide settlement of the UCL and Cal. Civ. Code 8
3344 claims, recognizing “substantial burden” of quantifying class-wide injury, and “significant
risk . . . that class certification would prove unwarranted in light of consent issues.”). Class Counsel
maintain that their claims are meritorious and could succeed at trial. Nonetheless, the value to the
Class of a swift, certain recovery, plusthe prospective relief obtained through this Settlement,
balanced against the red risk of no recovery or one significantly delayed through litigation and

appeals, weighsin favor of the Settlement.
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3. The Recommendation of Experienced Counsel Favors Approval.

The judgment of experienced counsal regarding the Settlement also carries considerable
weight. SeeLinney, 1997 WL 450064, at *5; Ellisv. Naval Air Rework Facility, 87 F.R.D. 15, 18
(N.D. Cdl. 1980); Bellinghausen v. Tractor Supply Co., 306 F.R.D. 245, 257 (N.D. Cal. 2015)
(quoting Rodriguez v. West Pub. Corp., 2007 WL 2827379, at *8 (C.D. Ca. Sept. 10, 2007) (“*The
tria court isentitled to, and should, rely upon the judgment of experienced counsdl for the parties.”)
“The recommendations of plaintiffs counsal should be given a presumption of reasonableness.” Boyd
v. Bechtel Corp., 485 F. Supp. 610, 622 (N.D. Cd. 1979). Here, Plaintiffs counsel endorse this
Settlement asfair, adequate and reasonable. See, e.g., Diamand Decl. 12; Meyer Decl. 2. This factor

also weighsin favor of approval.

4. The Class Response Favor s Final Approval.

A court may appropriately infer that a class settlement isfair, reasonable, and adequate when
few Class members object to it. See Marshall v. Holiday Magic, Inc., 550 F.2d 1173, 1178 (Sth Cir.
1977); Nat'l Rural Telecomm. Coop. v. DIRECTV, Inc., 221 F.R.D. 523, 529 (C.D. Cd. 2004) (“the
absence of alarge number of objectionsto a proposed class settlement action raises a strong
presumption that the terms of a proposed class action settlement are favorable to the class members.”).
Indeed, a court can approve a class action settlement over the objections of a significant percentage of
class members. See Boyd v. Bechtel, 485 F. Supp. at 624 (“ A settlement is not unfair smply because a
large number or acertain percentage of class members opposeit, aslong asit is otherwise fair,
adequate, and reasonable”); City of Seattle, 955 F.2d at 1291-96.

Class Counsdl received atremendous positive response to the Settlement; hundreds of
thousands of Class Membersfiled Claims, evidencing their support of the Settlement, and many wrote
to Class Counsel expressing their approval of the settlement, and their disapproval of LinkedIn's
conduct prior to implementation of the prospective relief. For example, one Class Memberswrote, “I
did not agree to the two follow-up emails. That persistence was annoying.” (Diamand Decl. 120). Out
of more than 20.8 million Class Members, only 85 submitted documents that could be construed as
objections (0.0004% of the Class). (Burke Decl. 129). Of these possible objectors, 19 supported the
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goals of the litigation and objected to LinkedIn’s conduct, rather than specifically to the Settlement.'°
The Settlement Administrator has reviewed these documents for compliance with the Court’ s Order
(Dkt. No. 106) for submitting avalid objection: 8 of the filed objectionswerevalid.** (Burke Dedl. §
27). 145 individua s have sought to opt out of the Settlement (0.0007% of the Class). (Id. 130).

The*low rates of objections and opt-outs are indicia of gpprova of the class.” High-Tech,
2015 WL 5159441, at * 3 (quotation and citation marks omitted) (finding indicia of approval where 11
class members out of 64,466, or about 0.017% submitted objections, and “less than 0.9%” opted out);
Fraley, 966 F. Supp. 2d at 947 (approving settlement where 29 of 150 million Class Membersfiled
valid objections, and 6,825 opted out); Sugarman v. Ducati N. Am., Inc., No. 10-5246, 2012 WL
113361, at *3 (N.D. Cal. Jan. 12, 2012) (objections from 42 of 38,774 class members—more than
0.1 %,—isa"podgitive response”’); Churchill Vill., LLC v. GE, 361 F.3d 566, 577 (9th Cir. 2004)
(affirming district court’ s approval of settlement where 45 of 90,000 class members objected to the
settlement (.05 %), and 500 class members opted out (0.56%)).

The objections and | etters stating concerns about the Settlement fall into eight categories:
Objectionsto (a) thelitigation itself; (b) the monetary relief; (c) the cy pres provisions; (d) the
prospective relief; (€) the Notice; (f) the claims process; (g) the Release; and (h) the requested
atorneys feesand incentive awards.** None raises meritorious concerns. See Browne v. Am. Honda
Motor Co., No. 9-6750, 2010 WL 9499072, a * 15 (C.D. Cd. July 29, 2010) (“*[O]pposition does not

necessitate disapproval of the settlement. Instead, the court must independently eval uate whether the

19 For instance, objector Gerald Monge wrote, “Numerous acquaintances of mine were offended
that | released their namesto Linkedin (Jue Decl., Ex. 49); ” Lindsay Finnie wrote, “I agree with
the terms of the lawsuit and expect reimbursement” (1d., Ex. 19); Rustin Coburn wrote“l . . .
seriously do not like that LinkedIn used the ‘* Add Connections service to import contacts. . . Thisis
unethical and hopefully illegal (1d., Ex. 12);” Diane Kushmer wrote “| seethis as an invasion to my
privacy and to the privacy of the people in my contacts (Id., Ex. 40). Additional objectors who
appear to support the litigation and/or the Settlement are June Barrett, Anne Butman, Shataia
Denise Blocker, Antuan Booker, Nora Cordero, Elizabeth Garcia, Julius Gonzala, Christopher H.
Peters, Donata Ray, Y oussef Rifai, Carol Stocks, Scott L. Teague, Efrain Valdez, Melanie Wabig,
QuintenaWoodward. (Id, Exs. 2, 10, 6-7, 13, 22, 24, 53, 57, 60, 68, 71, 75, 81-82)).

™ such procedurally deficient objections should be overruled on that basis alone. Should the Court
wish to consider their substance, however, they are addressed herein.

12 Objections to Class Counsel’ s request for Attorneys Fees and Incentive Awards will be
addressed in the Reply in support of Class Counsdl’ s fee petition, to be filed on or before February
4, 2016.
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objections being raised suggest serious reasons why the proposal might be unfair.”) (citation

omitted)). This positive response from the Class strongly favors Settlement approval.

a. Objectionsto the Litigation | tself

The majority of objectors™ objected to the case having been brought in the first place. These
objections do not comment on any aspect of the Settlement, but rather oppose the claims alleged as
being frivolous, and in large part challenge the propriety of any monetary recovery for violation of
digital privacy rights. Because such objections appear to support no recovery for the Class, these
objectors' interests apparently are adverse to the Class, and the objections should be overruled. See
Ko v. Natura Pet Prods., Inc., No. 9-2619, 2012 WL 3945541, at *6 (N.D. Cal. Sept. 10, 2012)
(Armstrong, J.) (“[A]n objection based on a concern for the Defendants and an apparent non-
substantive assessment of the frivolity of the action are not germane to the issue of whether the
settlement isfair.”); Wren v. RGISInventory Specialists, No. 6-5778, 2011 WL 1230826, at * 13 (N.D.
Cal. Apr. 1, 2011) (Spero, J.) (overruling objections submitted that “do not go to the fairness of the
Settlement”).

b. Objectionsto the Monetary Relief
Eleven individua s objected on the basis (in whole or in part) that the Settlement should be

rejected because it should be larger: Gregory Paul Berning, Daniel Brown/Jenny Hill, Susan Entin,
Johnnie Graham, Dylan Jacobs, Mary Means, Darline S. Spencer, Gessica Still, Olen York, and
Farage Y uzupov.'* (Jue Decl., Exs. 5, 9, 18, 26, 33, 47, 66-67, 84-85).

However, none of these Class Members adequately account for the risks and delaysinvolved

13 These 45 objections were filed by Jamie Anderson-Stewart, Claude Baudoin, Erich Berg,
Boyan Boyanov, William Calderwood, lan Cornell, BC Crothers, Mary C. Don, Stephen Foerster,
Melodie Kate Ford, Gary Gill, Julie Gordon, Kevin Grell, Kira Harris, Ashley Houston, Mark
Howard, Michagl Hughes, Cassandra Jones, Roland Klose, Chinmay Kommuru, Anthony Lee
Krauch, August E. Lasseter, Timothy Lezon, Tom Lucas, Timothy McDonald, William F.
McNamara, Keith Miller, Donald G. Muldoon, Caleb T. Nelson, Robert Petersen, Lyle Polyak,
Philip Reinemann, Karrie Reuter, John Rollinson, Doug Smith, Gabriel L. Smith, Ken Stuczynski,
Jeanine Thompson, Nozima Tojimatova, Carol A. Tomczyk, K. Weeks, Frederick Wells, Steven
White, Daniel Whitinger, and Philip Wrona. (Jue Decl., Exs. 1, 3, 4, 8, 11, 14-15, 17, 20-21, 23,
25, 27-28, 30-32, 34-35, 37-38, 42, 46, 48, 50-51, 54 55, 58-59, 62, 64-65, 69, 72-74, 77-80, 93).
14 Of these objectors, Y uzupov aone stated that the actual harm he suffered exceeded the amount of
the expected pro rata payment. (Jue Decl., Ex. 85). GloriaLarravide (1d., Ex. 41), objected that
too much money was recovered for the Class.
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in proceeding to trial. They ignore that the Settlement provides the Class with atimely, and certain
cash recovery, plus meaningful, tailored, long-term prospective reief, while atridl—and any
subsequent appeal—is highly uncertain, would entail significant additional costs, and indubitably
would substantialy delay any recovery achieved. “‘[T]he very essence of asettlement is
compromise, ayielding of absolutes and an abandoning of highest hopes.”” Linney v. Cdlular Alaska
P’ ship, 151 F.3d 1234, 1242 (9th Cir. 1998) (quoting Officersfor Justice, 688 F.2d at 624) (affirming
settlement approval). “Estimates of what constitutes afair settlement figure are tempered by factors
such astherisk of losing at tria, the expense of litigating the case, and the expected delay in recovery
(often measured in years).” High-Tech, 2015 WL 5159441, at *4 (citation and quotation marks
omitted). Thus, “[t]he fact that a proposed settlement may only amount to a fraction of the potential
recovery does not, in and of itself, mean that the proposed settlement is grosdy inadequate and should
be disapproved.” Id.

A number of objectors (Brown/Hill, House, Jacobs, and Means. (Jue Decl., Exs. 9, 29, 33,
47)), contend that the result here is unfair and inadequate because Cdifornia s statutory right of
publicity, Cal. Civ. Code § 3344, providesfor $750 in statutory damages, much more than the
minimum $16 pro rata payment available through this Settlement. Objector Mary Means, for
example, argues that the statutory penaty alone would have resulted in arecovery of $1.56 billion for
the 20.8 million members of the class. (Jue Decl., Ex. 47, a 4). Such aclass-wide recovery ishighly
unlikely. Indeed, in overruling similar objections regarding the settlement of class-wide claims under
Cal. Civil Code § 3344, Judge Seeborg of this Digtrict explained that “[g]iven the class size, it is not
plausible that class members could recover the full amount of the statutory pendlties. . . assuch a
judgment would pose due process concerns and threaten [the defendant’ ] existence.” Fraley, 966 F.
Supp. 2d at 944; see also Parker v. Time Warner Entm't Co., L.P., 331 F.3d 13, 22 (2d Cir. 2003)
(“[T]he potential for a devastatingly large damages award, out of al reasonable proportion to the
actual harm suffered by members of the plaintiff class, may raise due processissues.”). The
Settlement also obviates therisk that any individua plaintiff must take in pursuing aclaim under Cal.
Civ. Code § 3344, which contains a fee-shifting provision.

Thisresult is particularly impressive in light of other recent class action settlementsin the area
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of digital privacy, which have achieved lesser monetary relief when measured against the size of the
settlement class. See Fraley, 966 F. Supp. 2d at 949 (granting final approval of $20 million to 124
million member class); In re Google Referrer Header Privacy Litig., No. 10-4809, 2015 WL 1520475
(N.D. Cd. Mar. 31, 2015) (Davila, J.) (granting final approva of $8.5 million to 129 million member
class); Inre Netflix Privacy Litig., No. 11-379, 2013 WL 1120801 (N.D. Ca. Mar. 18, 2013) (Davila,
J)) (granting final approva of $9 million to 62 million member class); In re Google Buzz Privacy
Litig., No. 10-672, 2011 WL 7460099 (N.D. Cdl. 