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murder may be imposed where the victim was killed for sexual grati­
fication, the debate regarding whether the perpetrator may also be con­
victed of rape, rather than only attempted rape, has little practical con­
sequence when sexual contact occurs in the context of a killing. 113 
Moreover, even those jurisdictions that have held that a dead body may 
be raped have limited the rule to instances where the person commit­
ting the sexual intercourse was responsible for the victim's death.1I4 
Consequently, in order to punish acts of necrophilia alone, such as 
those committed at Forest Lawn, it is clear a more specific statute is 
needed. 

2. Abuse of Corpse 

The Model Penal Code has a provision that makes any abuse of a 
corpse a misdemeanor. Section 250.10 of the Model Penal Code pro­
vides: "Except as authorized by law, a person who treats a corpse in a 
way that he knows would outrage ordinary family sensibilities commits 
a misdemeanor."1IS The official Comments to the Model Penal Code 
explain that this provision includes, but is not limited to, sexual inter­
course with dead bodies. 1 I6 This approach has the advantage of avoid­
ing piecemeal legislation with regard to various types of corpse dese­
cration. 1I7 

act of necrophilia inflicted gratuitous violence on the victim."); State v. Gallegos, 870 P.2d 
1097, 1 1 1 1  (Ariz. 1994) (same). But see Padgett v. State, 668 So. 2d 78, 84 (Ala. Crirn. 
App. 1995) ("if . . . the jury finds that the appellant did not have the intent to rape the 
victim at the time of the murder, and the sexual intercourse took place after her death, he 
could not be convicted of capital murder, only the lesser included offense of murder."). 

1 13. Some states, however, have drawn a distinction between a killing committed during 
the course of an attempted rape, and sexual intercourse with a corpse, where the intent to 
have intercourse was formed only after the victim was dead. See, e.g., Padgett v. State, 668 
So. 2d 78, 83 (Ala. Crim. App. 1995) ("An accused is not guilty of a capital offense where 
the intent to commit the accompanying felony, in this case rape, was formed only after the 
victim was killed."). 

1 14. See notes 87-92 and accompanying text. 
1 15. MODEL PENAL CODE § 250.10 (1962). 
1 16. See REVISED COMMENT TO MODEL PENAL CODE § 250.10 (1 980): 

This phrasing includes sexual indecency but is not so limited. It also reaches phys­
ical abuse, mutilation, gross neglect, or any other sort of outrageous treatment of a 
corpse. The overarching purpose is to protect against outrage to the feelings of 
friends and family of the deceased. For that reason the offense is stated here rather 
than in the article on sexual offenses. 

1 17. See REVISED COMMENT TO MODEL PENAL CODE § 250.10  (1980). 

The distinguishing features of the Model Code offense are the generality and com­
prehensiveness with which the proscribed conduct is defined. Section 250.1 0 covers 



HeinOnline -- 18 Whittier L. Rev. 559 1996-1997

1997] NECROPHILIA AND THE LAW 559 

Fourteen states have adopted general abuse of corpse statutes that 
are similar toilS or are closely modeled after the Model Penal 
Code. 119 Legislative commentary in Arkansas!ZO Kentucky 121 and 
Ohiol22 expressly indicates that sexual abuse of a corpse is prohibited. 

any conduct that would "outrage ordinaIy family sensibilities." This formulation is 
sufficiently broad to preclude gaps in coverage and yet sufficiently precise in its 
statement of the ultimate question to provide a meaningful standard of decision. 

[d. The Comment also cites existing statutes which "detail more specifically the kind of con­
duct that may be punished," and remarks: "Even a cumulation of such provisions, however, 
is likely to leave gaps that could be avoided by following the Model Code approach of a 
more generalized statement of the offense." [d. 

1 18. See ARK. Coos ANN. § 5-60-101 (Michie 1987) ("Physically mistreats a corpse in a 
manner offensive to a person of reasonable sensibilities"); MONT. Coos ANN. § 44-3-404 
(1995) ("purposely touches, removes, or disturbs a corpse"); OR. REv. STAT. § 166.085 
(1995) ('''abuse of corpse' includes treatment of a corpse by any person in any manner not 
recognized by generally accepted standards of the community"); S.C. Coos ANN. § 16-17-
600 (Law Co-op. 1995) ("desecrate human remains"); TENN. Coos ANN. § 39-17-312 (1996) 
("Physically mistreats a corpse in a manner offensive to the sensibilities of an ordinaIy per­
son."); TEx. PEN. Coos ANN. § 42.08 (West 1997) ("treats in a seriously offensive manner 
a human corpse."); VA. COOS ANN. § 18.2-126 (Michie 1996) ("willfully and intentionally 
physically defiles a dead human body"). 

1 19. See ALA. Coos § 13A-11-13 (1996) ("knowingly treats a human corpse in a way 
that would outrage ordinaIy family sensibilities"); COLO. REv. STAT. ANN. § 18-13-101 
(West 1997) ("Treats the body or remains of any person in a way that would outrage nor­
mal family sensibilities."); DEL. Coos ANN. tit. 1 1 ,  § 1332 (1996) ("treats a corpse in a 
way that a reasonable person knows would outrage ordinary family sensibilities."); HAw. 

REv. STAT. ANN. § 71 1-1 108 (Michie 1988) ("treats a human corpse in a way that the 
person knows would outrage ordinaIy family sensibilities."); Ky. REv. STAT. ANN. § 525.120 
(Banks-Baldwin 1995) ("intentionally treats a corpse in a way that would outrage ordinary 
family sensibilities."); OHIO REv. Coos ANN. § 2927.01 (Banks-Baldwin 1995) ("treat a 
human corpse in a way that the person knows would outrage reasonable family sensibili­
ties . . .  [or] reasonable community sensibilities."); 18 PA. CONS. STAT. ANN. § 5510 (West 
1997) ("treats a corpse in a way that he knows would outrage ordinary family sensibilities."). 

120. See Dougan v. State, 912 S.W.2d 400, 405 (Ark. 1995) ("This section is designed 
to cover not only sexual assaults on dead human bodies but also lesser forms of mishan­
dling, abuse, or even neglect.") (quoting Commentary to former ARK. STAT. ANN. § 41-2920 
(1977» . In Dougan, the Arkansas Supreme Court held that the current statute [ARK. Coos 
ANN. § 5-60-101 (Michie 1987)] should be construed in accordance with the Commentary to 
its predecessor statute. I d. 

121.  See Commentary to Ky. REv. STAT. ANN. § 525.120 (Banks-Baldwin 1 995): 

The provision prohibits any sort of outrageous treatment of a human corpse. The 

section is included here rather than in the chapter relating to sexual offenses be­
cause it is primarily concerned with outrage to the feelings of surviving kin rather 
than with preventing physical aggression. ·  The prohibition is not limited to sexual 
relations with corpses. It is intended to include any form of sexual contlet, sexual 
abuse, physical abuse, gross neglect or mutilation. 

122. See Commentary to OHIO REv. Coos ANN. § 2927.01 (Banks-Baldwin 1995) (''This 
section . . . .  also includes other kinds of conduct, such as copulating with or otherwise mis­
treating a corpse."). 
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New Mexico punishes indecent treatment of a corpse as a common-law 
crime. III Six other states, including California, have statutes that pro­
hibit "mutilation" of a corpse; 124 however, the Commentary to the 
Model Penal Code strongly suggests that necrophilia does not fall 
within the ordinary defmition of "mutilation,,,llS and as noted above, 
the majority of cases that have defmed the term are in accord.l26 Thir­
teen states have statutes that expressly prohibit acts of necrophilia,l21 
while seventeen statesl28 and the District of Columbia do not have 
any statute that could reasonably be construed to prohibit sexual con­
tact with dead bodies. 

Perhaps because of their relative clarity, abuse of corpse statutes 
appear only infrequently in the case law with respect to acts of necro­
philia.129 As noted above, however, some states have held or suggest-

123. See State v. Hartzler, 433 P.2d 231 ,  235 (N.M. 1967): 

The offense, which was and is punishable at common law, is that of indecency in 
the treatment or handling of a dead human body. That which outrages or shocks 
the public sense of decency and morals, or that which contravenes the established 
and known public standards of decency and morals, relative to the care, treatment 
or disposition of a dead human body, is punishable as an act of indecency. 

See also N.M. STAT. ANN. § 30-1-3 (Michie 1996) ("In criminal cases where no provision 
of this code is applicable, the common law, as recognized by the United States and the 
several states of the Union, shall govern."). 

124. See ARIZ. REv. STAT. ANN. § 36-861 (West 1996); CAL. HEALTH & SAFETY CODE 
§ 7052 (West Supp. 1997); LA. REv. STAT. ANN. § 654 (West 1996); ME. REv. STAT. 
ANN. tit 17-A, § 508 (West 1996); MICH. COMP; LAws ANN. § 750.160 (West 1996); 
WYO. STAT. ANN. § 6-4-502 (Michie 1996). See also 9 GUAM CoDE ANN. § 61 .50 (1995); 
P.R. LAws ANN. tit 33, § 4221 (1994); V.I. CODE ANN. tit. 14, § 2021 (1995). 

125. In describing early American statutes, the Comment states: "Some of these statutes 
apparently reached only the sorts of misconduct mentioned above [including mutilation], 
while others dealt explicitly with sexual indecency with a corpse." COMMENT TO MODEL 
PENAL CODE § 250.10 (1980). In addition, in describing statutes existing in 1980, the Com­
ment cites California Health & Safety Code § 7052 as prohibiting removal of a body from a· 
grave without authorization and mutilation of a corpse, and concludes: "Even a cumulation of 
such provisions, however, is likely to leave gaps . . . . " [d. 

126. See notes 34-37 and accompanying text. 
127. See infra note 133. 
128. Idaho, Illinois, Kansas, Maryland, Massachusetts, Mississippi, Missouri, New Hamp­

shire, North Carolina, Nebraska, New Jersey, Oklahoma, Rhode Island, South Dakota, Ver­
mont, West Virginia, and Wisconsin. 

Five states have a statute that prohibits mutilation of a corpse, but only in limited 
circumstances that would not apply to most acts of necrophilia. See IDAHO CODE § 1 8-
1506A (1996) (mutilation of a human corpse "in the presence of a child as part of a cere­
mony, rite or similar observance"); 720 ILL. COMPo STAT. ANN. 5/12-33 (West 1996) (same); 
MONT. CODE ANN. § 45-5-627 (same); NEB. REv. STAT. § 7 1-1006 (1996) (mutilation of a 
body by an officer, agent or employee of the state or any county or municipal subdivision); 
WIS. STAT. ANN. § 940.11  (West 1996) (mutilation of a corpse "with intent to conceal a 
crime or to avoid apprehension, prosecution or conviction for a crime"). 

129. See Padgett v. State, 668 So. 2d 78, 85 (Ala. Crim. App. 1995) ("If the intent to 
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ed that an abuse of corpse statute should not be construed to include 
sexual intercourse with a victim killed by the perpetrator, but that such 
acts should be prosecuted as rape or sodomy.l30 Other states, howev­
er, have reached the opposite conclusion.13I In Kentucky, for exam­
ple, legislative commentary makes it clear that acts of necrophilia are 

punished as abuse of corpse, and not rape.132 

3. Express Statutory Bans 

Thirteen states have s�tutes that expressly prohibit sexual conduct 
with dead bodies.133 Of these states, the history of necrophilia legisla-

have sexual intercourse arose after the victim's death, the crime committed would be abuse 
of corpse.j. 

130. See State v. Whitsell, 591 N.E.2d 265, 278 (Ohio Ct. App. 1990): 

By defining a separate offense with ·a lesser penalty, the legislature obviously in­
tended for the abuse or' a corpse statute . . .  to cover acts that are distinct from 
those which cause the death of the individual. Moreover, the intent or state of 
mind needed to prove an abuse of a corpse is vastly different from that which is 
needed to show felonious sexual penetration. 

See also State v. Collins, 585 N.E.2d 532, 536 (Ohio Ct. App. 1990) ("Even though the vic­
tim died during the incident in the present case, defendant's conduct, when viewed in its 
entirety, involved 'indignities to the living,' unlike the conduct that [Omo REv. CODE § 
2927.01] contemplates.j. e/. State v. Brobeck, 751 S.W.2d 828, 832 (Tenn. 1988) (reaching 
the same conclusion without citing Tennessee's abuse of corpse statute). 

131.  Padgett v. State, 668 So. 2d 78, 84 (Ala. Crim. App. 1995) (holding that sexual 
intercourse occurring after the victim's death constitutes either abuse of corpse or attempted 
rape, rather than rape); Commonwe8Ith v. Sudler, 436 A.2d 1376, 1379 (Pa. 1981) (holding 
that the enactment of an abuse of corpse statute indicated that "the Legislature intended the 
crime of rape to encompass only indignities to the living."). 

132. See Commentary to Ky. REv. STAT. ANN. § 510 (Banks-Baldwin 1995) ("This 
chapter does not penalize sexual intercourse or deviate sexual intercourse with [a] . . .  dead 
human body. . . . If a prosecution for this sort of activity is necessary, it can be brought 
under abuse of a corpse."). See also Sanborn v. Commonwealth, 754 S.W.2d 534, 549 (Ky. 
1988) (quoting Commentary to Chapter 510); Smith v. Commonwealth, 722 S.W.2d 892, 
893-94 (Ky. 1987) (paraphrasing Commentary to Chapter 510). 

133. See ALAsKA STAT. § 1 1 .61.130 (Michie 1995) ("A person commits the crime of 
misconduct involving a corpse if . . . the person engages in sexual penetration of a corpse"); 
CONN. GEN. STAT. ANN. § 53a-73a (West 1994) ("A person is guilty of sexual assault in 
the fourth degree when . . .  such person engages in sexual ,contact with an animal or dead 
body"); FlA. STAT. ANN. § 872.06 (West 1997) ("A person' who mutilates, commits sexual 
abuse upon, or otherwise grossly abuses a dead human body commits a felonyj; GA. CODE 
ANN. § 16-6-7 (1995) ("A person commits the offense of necrophilia when he performs any 
sexual act with a dead hUman body involving the sex organs of the one and the mouth, 
anus, penis or vagina of the other."); IND. CODE ANN. § 35-45-1 1-2 (West Supp. 1995) ("A 

person who knowingly or intentionally . . . has sexual intercourse or sexual deviate conduct 
with the corpse commits abuse of a corpse"); IOWA CODE ANN. § 709.18 (West 1997) ("A 
person commits abuse of a ·  human corpse if the person knowingly and intentionally engages 
in a sex act . . .  with a human corpse."); MINN. STAT. ANN. § 609.294 (West 1987) 
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tion in Washington best demonstrates how an inCident similar to the 
Forest Lawn break-in can influence public policy. 

Prior to 1976, Washington had a statute which prohibited sexual 
intercourse with a dead body.134 The Washington law was repealed in 
1976,13S together with laws which made consensual sodomy a 
crime.l36 The current statutel37 was enacted in 1994 as a result of 
public outcry over the case of Ronald Shawn Ryan. 

In State v. Ryan, 138 the defendant broke into the same funeral 
home twice within six days and damaged property, stole items, and 
made sexual contact with several corpses.139 He was convicted of two 

("Whoever carnally knows a dead body or an animal or bird is guilty of bestiality"); NEV. 
REv. STAT. § 201.450 (1995) ("A person who commits sexual penettation on the dead body 
of human being shall be punished" by imprisonment or a fme or both); N.Y. PENAL LAw § 
130.20 (McKinney 1994) ("A person is guilty of sexual misconduct when . . .  he engages in 
sexual conduct with an animal or dead human body."); N.D. CENT. CODE § 12.1-20-12 
(1995) ("A person who performs a deviate sexual act with the intent to arouse or gratify his 
sexual desire is guilty of a class A misdemeanor."); N.D. CENT. CODE § 12.1 -20-02 (1995) 
('Deviate sexual act' means any form of sexual contact with an animal, bird or dead per­
son."); OR. REv. STAT. § 166.087 (1993) ("A person commits the crime of abuse of corpse 
in the first degree if the person . . .  (e]ngages in sexual activity with a corpse or involving 
a corpse"); UTAH CODE ANN. § 76-9-704 (1995) ("A person is guilty of abuse or desecra­
tion of a dead human body if the person intentionally and unlawfully . . .  commits, or at­
tempts to commit upon any dead body sexual penettation or intercourse, object rape, sod­
omy, or object sodomy"); WASH REv. CODE ANN. § 9A.44.105 (West Supp. 1995) ("Any 
person who has sexual intercourse or sexual contact with a dead human body is guilty of a 
class C felony."). 

A Hawaii statute defmes "deviate sexual intercourse" as "any act of sexual gratifica­
tion between a person and an animal or corpse, involving the sex organs of one and the 
mouth, anus, or sex organs of the other." HAw. REv. STAT. ANN. § 707-700 (Michie 1996). 
However, the only statute that currently prohibits "deviate sexual intercourse" is Hawaii's 
prostitution statute, which applies only to acts engaged in for a fee. HAw. REv. STAT. ANN. 

§ 712-1200 (Michie 1996). Other acts of necrophilia are now punished under Hawaii's abuse 
of corpse statute. HAw. REv. STAT. ANN. § 711-1 108 (Michie 1996). 

134. Former WASH. REv. CODE ANN. § 9A.92.010 (repealed 1976). 
135. Id. 

136. See Hal Spencer, House Bill Would Recrimioolize Sex With Dead, MORNING NEWS 
TRiBUNE (Tacoma), February 10; 1993, . at 85 ("Sexual activity with corpses 'used to be 
illegal, but it was decriminalized along with a whole bunch of sodomy laws' some years 
back") (quoting Rep. Rob Johnson (D-Mount Vernon». 

137. WASH. REv. CODE AJJN. § 9A.44.105 (West Supp. 1995). 
138. 899 P.2d 825 (Wash. Ct. App. 1995). 
139. Id. at 826, The facts of the case were set forth in more detail in an unpublished 

portion of the decision: 

The first time, Ryan smashed a glass section of a door and climbed through the 
opening. He stole several items and caused more than $1,500 damage to pictures, 
furniture, and office equipment. Ryan also made sexual contact with the corpses of 
three elderly women, which are labeled victims I ,  2, and 3 for identification. 
[Footnote omitted]. Victim 1 had been embalmed prior to the burglary. After the 
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counts of second degree burglary and one count of fIrst degree mali­
cious mischief.l40 The court found that the second break-in was sexu­
ally motivated141 and imposed an exceptional sentence of 120 months 
for each burglary count.142 The Washington Court of Appeal upheld 
the trial court's imposition of an exceptional sentence, despite the de­
fendant's argument that the sentencing court improperly considered his 
sexual contact with the corpses.143 Ryan could not, however, be 
charged with necrophilia because "Ryan's contact with the corpses was 
apparently not a crime at the time he broke into the funeral home."I44 

Shortly after Ryan's initial arrest, a bill was introduced in the state 
legislature making necrophilia illegal. 145 As enacted the following 

burglary, victim 1 had postmonem cuts on her leg and buttock as well as some 
skin slippage. Victim 2 had been completely prepared for a funeral. After the bur­
glary, victim 2 was only partially clothed; her skirt and jacket were unbuttoned and 
left open, and her bra was pulled down. Cotton that had been packed in victim 2's 
vagina for embalming had been removed and postmonem abrasions were evident in 
the crease of her groin. Victim 3, who had been embalmed and left on a gurney, 
was discovered on the floor of the embalming room. A vaginal swab taken from 
victim 3 revealed the presence of sperm. 

Ryan returned to the funeral home 6 days later. He entered by smashing the 
glass section of a different door and stole several items. After the burglary, a 
corpse that had been fully prepared for viewing was found with her underwear at 
the foot of the coffin. The underwear was soiled with feces that had not come 
from the ·  corpse. The medical examiner identified postmonem abrasions on the 
corpse's knee and foot as well as tears in the vaginal wall, which indicated that 
something had been insened into the vagina. A vaginal swab tested positive for the 
presence of sperm. 

Five days later, the funeral home's silent alarm was activated. Police encoun­
tered Ryan outside the funeral home and arrested him, although there was no evi­
dence of a break-in at that time. Ryan confessed to the earlier burglaries but denied 
any sexual activity with the corpses. 

State v. Ryan, Nos. 33607-0-1,  35017-0-1 and 34293 -2- 1 ,  at *827-28 (Wash. Ct App. July 
31,  1995) [hereinafter cited as "unpublished disposition") (on file with the law review office). 
The full opinion was originally published in rpe advance sheets of West's Pacific Reponer, 
but the portion at pages 827-30 was withdrawn from the bound volume. 

140. Ryan, 899 P.2d at 826. ''The trial court ruled that the funeral home, not the corps-
es, was the victim of the burglaries." Id. at *828 n.2 (unpublished decision). 

141. See WASH. REv. CODE ANN. § 9.94A.127 (West 1995) (defining sexual motivation). 
142. Ryan, 899 P.2d at *828. 
143. Id. at *829. Ryan contended that his sexual contact ·with the corpses constituted the 

additional uncharged crimes of mutilating a corpse and grave robbing. The court assumed 
without deciding that the facts established additional uncharged crimes, but held that their 
admission was not error, because "the close connection between the sexual contact and the 
facts underlying the burglary charges allowed the trial court to consider Ryan's contact with 
the corpses." Id. 

144. Id. at *829 n.5. 
145. See Chuck Shepherd, Man. 22. is Arrested in Funeral Parlor Break-ins, STAR-TRI­

BUNE (Minneapolis-St Paul), Apr. 29, 1993, at 07E. See also Hal Spencer, House Bill Would 
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year, it reads: 
( 1) Any person who has sexual intercourse or sexual contact with a 
dead human body is guilty of a class C felony. 
(2) As used in this section: 
(a) "Sexual intercourse" (i) has its ordinary meaning and occurs 
upon any penetration, however slight; and (ii) also means any pene­
tration of the vagina or anus however slight, by an object, when 
committed on a dead human body, except when such penetration is 
accomplished as part of a procedure authorized or required under 
chapter 68.50 RCW or other law; and (iii) also means any act of 
sexual contact between the sex organs of a person and the mouth or 
anus of a dead human body. 
(b) "Sexual contact" means any touching by a person of the sexual 
or other intimate parts of a dead human body done for the purpose 
of gratifying the sexual desires of the person.l46 

The rapid response of the Washington Legislature to the crimes 
committed by the defendant in State v. Ryan demonstrates that public 
revulsion and outrage over acts of necrophilia remains high. Similar 
incidents in other states have provoked similar responses by their legis­
latures.147 By failing to react to the break-in at Forest Lawn (despite 
the coverage given to the incident in newspapers, radio and television), 
the California Legislature may have missed an ideal opportunity to pass 
similar corrective legislation. 

Recriminalize Sex With Dead, MORNING NEWS TRIBUNE (Tacoma), Feb. 10, 1993, at B5: 

The burglary of a funeral home in Edmonds last month in which the bodies 
of elderly women were disturbed demonstrates the need to make necrophilia illegal, 
Rep. Rob Johnson said Tuesday. 

. 

Johnson (D-Mount Vernon) said he foresees no opposition to such a measure, 
and he intends to introduce one soon pending a review of draft legislation by state 
prosecutors. . . . 

House Judiciary Chairman Marlin Applewick (D-SeattJe) said the issue arose 
after a funeral home owned by former Republican Rep. John Beck was burglarized 
in January. 

''There was concern that the bodies might have been violated, but when Mr. 

Beck asked what could be done about it, he was told 'nothing.' It isn't against the 
law," Applewick said. "Rob is wi11ing to carry the bill to change that." 

146. WASH. REv. CODE ANN. § 9A.44.l05 (West SUpp. 1995). 
147. See, e.g., Doyle v. State, 921 P.2d 901, 917 (Nev. 1996) (dissenting opinion): 

The necrophilia statute [NEV. REv. STAT. § 201.450 (1993)] was enacted in Nevada 
as a result of the body of a dead child being stolen from the mortuary and sexual­
ly assaulted by the perpetrator, who thereafter deposited the body in a garbage 
can. . . . The outrage prompting enactment of the statute was specifically designed 
to secure the conviction of individuals who seek out dead bodies for their sexual 
pleasure. 
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Like abuse of corpse statutes, necrophilia statutes have only infre­
quently been the subject of appellate opinions discussing their applica­
bility. The only significant question has been whether a necrophilia 
statute applies when the perpetrator kills his victim before assaulting 
her. As discussed above, the Georgia Supreme Court holds that a killer 
who assaults his victim is guilty of rape, and that the necrophilia stat­
ute applies only to one who "happens upon" a dead body and has sexu­
al intercourse with it. l48 In Doyle v. State;49 however, the Nevada 
Supreme Court reached the opposite conclusion in reversing the 
defendant's conviction for sexual assault: 

Although Nevada's sexual assault statute provides little guidance in 
this regard, we conclude that the better reasoned interpretation is that 
the legislature intended "person" in the rape statute to mean a living 
human being. We believe that the indignities inflicted upon a corpse, 
although contemptible in their own right, are dis tinguishable from 
those inflicted upon the living, and we further believe that the legis­
lature intended to _ recognize this distinction when it enacted 
Nevada's necrophilia statute with its more flexible sentencing 
guidelines. ISO 

The dissenting opinion in Doyle labeled the necrophilia statute "clearly 
inapplicable," because "the perpetrators in this case, including Doyle, 
were not necrophiles who had perverted . interests in having sexual 
intercourse with corpses."ISI The majority responded: 

We also do not believe that NRS 20 1. 450--which is popularly 
known as the "necrophilia" statute, although that term appears no­
where in the text of the statute-is intended only to apply to medi­
cally classifiable "necrophiles." The plain meaning of the statute is 
to punish' the act of sexual penetration of a dead human body, re­
gardless of motive.IS2 

Of the various state statues that criminalize acts of necrophilia, 
several defme the offense broadly to include all sexual conduct, contact 
or activity; 153 while others are limited to sexual "penetration"IS4 or 

148. Lipham v. State, 364 S.E.2d 840, 843 (1988). See notes 87-90 and accompanying 
text 

149. 921 P.2d 901 (Nev. 1996). 
150. [d. at 914. Accord, Atkins v. State, 923 P.2d 1 1 19, 1 1 22 (Nev. 1996). 
151 .  Doyle, 921 P.2d at 919 (dissenting opinion). 
152. [d. at 914 n.8. 
153. See, e.g., CONN. GEN. STAT. ANN. § 53a-73a (West 1994) ("sexual contact with an 

animal or dead body"); N.Y. PENAL LAw § 130.20 (McKinney 1994) ("sexual conduct with 
an animal or dead human body."); N.D. CENT. CODE § 12.1 -20-02 (1995) ('''Deviate sexual 
act' means any form of sexual contact with an animal, bird or dead person."); OR. REv. 
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attempt to specify the precise acts that are prohibited. ISS The authors 
believe that the former approach is preferable. Attempting to specify 
the acts that are prohibited may result in loopholes. For example, 
Georgia's statute does not appear to prohibit digital penetration of a 
corpse; IS6 while statutes that are limited to penetration would not in­
clude masturbation on the outside of a dead body. 

C. PUNISHMENT 

Currently, the paraphilias that are legislatively-defmed sex offens­
es, such as necrophilia, are predominantly treated with penal incarcera­
tion.IS7 The defendant in State v. Ryan,ISS for example, was sen­
tenced to incarceration for ten years, tS9 and ordered to pay restitution 
of more than $19,000.160 On appeal, Ryan's sentence was affmned, 

STAT. § 166.087 (1993) ("sexual activity with a corpse or involving a corpse"). 
154. See ALAsKA STAT. § 1 1 .61.130 (Michie 1995) ("sexual penetration of a corpse"); 

NEV. REv. STAT. § 201 .450 (1995) ("sexual penetration on the dead body of a human be­
ing); UTAH CODE ANN. § 76-9-704 (1995) ("sexual penetration or intercourse, object rape, 
sodomy, or object sodomy"). 

ISS. See FLA. STAT. ANN. § 872.06 (West 1(97) (deflDing "sexual abuse"); GA. CODE 
ANN. § 16-6-7 (1995); WASH. REv. CoDE ANN. § 9A.44.l05 (West Supp. 1995) (defining 
"sexual intercourse"). Although Washington also prohibits "sexual contact," that term is de­
fmed as "touching by a person of the sexual or other intimate parts of a dead human body 
done for the purpose of gratifying the sexual desire of the person." WASH. REv. CODE ANN. 
§ 9A.44.l05(2)(b) (West Supp. 1995). In order for the word "intimate" not to be redundant, 
it must be construed to limit the parts of the body with which contact is prohibited. 

156. See GA. CODE ANN. § 16-6-7 (1995) ("A person commits the offense of necrophilia 
when he performs any sexual act with a dead human body involving the sex organs of the 
one and the mouth, anus, penis or vagina of the other."). 

[d. 

157. See MONEY, supra note 13, at 450-5 1.  

The rationale for defining paraphilias as crimes instead of illnesses derives from the 
philosophy of the Inquisition and demon possession, for which offenders were 
burned at the stake. Degeneracy [where attributed to the influence of pornogra­
phy] . . . allows the paraphilic offender to be held responsible for his condition, 
and for his offense, since he is held to be responsible for having exposed himself 
to the explicit sexual depictions of pornography. In consequence, punishment as a 
treatment is held justified . 

. . . Despite the lack of outcome studies, castration treatment [suggested] that sex 
offenders might be treated by other than penal methods. Drug treatments have also 
been attempted with varying results, including eliminating the tyrannical, addictive 
quality of the paraphilic fantasy. 

158. 899 P.2d 825 (Wash. Ct. App. 1995). 
159. [d. at *828, (unpublished disposition). This portion of the decision was withdrawn 

from the bound volume. See supra note 139. 
160. [d. at 826. 
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despite its exceptional length, because Ryan's  funeral-home burglaries 
were sexually motivated,161 but the restitution order was reduced to 
less than $9,000 because of a procedural error.162 

In states in which acts of necrophilia are not specifically prohibit­
ed, Washington's approach of permitting an enhanced sentence for 
other crimes committed during the necrophilic incident is appropri­
ate.163 In crafting necrophilia statutes, however, California and other 
states without existing provisions should consider appropriate sentenc­
ing at the outset to avoid any perception of bias in the imposition of 
exceptional sentences in the future. 

The Model Penal Code treats abuse of corpse as a misdemean­
or.l64 The official Comment explains that "[g]reater penalties seem 
plainly excessive in light of the fact that the . harm involved is only 
outrage to sensibility."I65 Of the fourteen states that have general 
abuse of corpse statutes, eight follow the recommendation of the Model 
Penal Code,l66 while six impose felony punishment. 167 The states 
that specifically prohibit necrophilia are also split: eight punish necro­
philia as a felony,l68 while five treat it as a misdemeanor.l69 In those 
states that treat the offense as a felony, punishment can be quite severe; 
both Georgia and South Carolina require prison terms of not less than 
one year and not more than ten years,170 while Nevada provides pun­
ishment ranging from a $20,000 fme to a life sentence with the possi-

161. [d. at *829-30 (unpublished disposition) ("We fmd it difficult to believe that the 
Legislature anticipated the crime of second degree burglary to include breaking into a funeral 
horne and stealing objects, destroying property, and committing sexual acts with corpses. 
These circumstances certainly distinguish Ryan's crimes from other second degree burglar­
ies."). 

162. [d. at 827. The funeral horne had sought to recover its attorneys fees relating to 
Ryan's criminal prosecution, civil actions brought against the funeral horne after his arrest, 
and media coverage of his crimes. [d. at 826. Ryan objected to the amount of fees for the 
latter two categories, and his objection was sustained on appeal because the order was en­
tered after the deadline established by statute. [d. at 827. 

163. In Washington, "the sentencing court may go outside the presumptive range 
when . . . it fmds that substantial and compelling reasons exist to justify an exCeptional 
sentence." [d. at *829 (unpublished decision) (citing WASH. REv. CODE § 9.94A.120(2) 
(1995». 

164. See MODEL PENAL CODE § 250. 10. 
165. [d. 

I 166. Alabama, Colorado, Delaware, Hawaii, Kentucky, Montana, Pennsylvania, and Texas. 
167. Arkansas, Ohio, Oregon, Tennessee, South Carolina, and Virginia. 
168. Florida, Georgia, Indiana, Iowa, Nevada, Oregon, Utah, and Washington. 
169. Alaska, Connecticut, Minnesota, New York, and North Dakota. 
170. See GA. CODE ANN. § 16-6-7 (1995); S.C. CODE ANN. § 16-17-600 (Law Co-op. 

1995). 
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bility of parole after five years. 171 

[Vol. 18 

If necrophilia is a blatant psychosis, as suggested by some ex­
perts,172 then perhaps the sanity of the defendant accused of engaging 
in acts of necrophilia should be taken into consideration when deter­
mining both guilt and an appropriate sentence.173 

IV. EVIDENTIARY USE OF NECROPHILIA 

The principal evidentiary issue involving necrophilia is whether it 
is error to identify the defendant in a criminal case as a necrophile, or 
to introduce evidence of the defendant's commission of acts of necro­
philia, when sexual contact with a dead body does not constitute an 
essential element of the crimes charged. 

To be admissible, evidence of necrophilia must be relevant to a 
material fact.I:4 Evidence that is not relevant to a material fact is not 
admissible.17S · In West v. State,176 for example, the Mississippi Su­
preme Court held that it was error to permit the prosecution's  expert 
witness to introduce "a free floating lecture on a psychosexual disorder 
he labeled necrophilia."m In West, Dr. Galvez was called to testify 
concerning his autopsy of the victim, and to establish that the victim 
had been sexually assaulted. The prosecution then asked Dr. Galvez 
"whether or not there is a term for people who seek out or enjoy sex 
with people that are dead."17s After a defense objection was over­
ruled, Dr. Galvez was permitted to describe mild and severe forms of 
necrophilia, and to explain that "the desire to control" was character-

171. See NEV. REv. STAT. § 201 .450 (1995). 
172. See note 17 and accompanying text. 
173. It is beyond the scope of this article to discuss all potential defenses to necrophilia, 

including the insanity defense and the policy issues raised by its use. Nevertheless, insanity 
as a potential defense should be considered as another necessary hurdle to jump when prose­
cuting defendants accused of sexually assaulting corpses. Cf, People v. Clark, 3 Cal. 4th 41,  
153, 10 Cal. Rptr. 2d 554, 617, 833 P.2d 561,  624 (1992) (evidence that defendant suffered 
from necrophilia "did not prevent him from understanding what he was doing; he intended 
to commit the killings, and he knew that killing was wrong."); Robinson v. State, 238 A.2d 
875, 889-90 (Md. 1968) (evidence that defendant suffered from necrophilia did not establish 
insanity under the M'Naghten test). 

174. FED. R. EVID. 402; CAL. EVID. CODE § 351 (West 1995). Throughout this section, 
the authors have cited to both the Federal Rules of Evidence and the California Evidence 
Code. Most states have adopted one or the other as a model for their own evidentiary rules. 

175. FED. R. EVID. 402; CAL. EVID. CODE § 350 (West 1995). 
176. 553 So. 2d 8 (Miss. 1989). 
177. [d. at 10. 
178. [d. at 14. 
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istic of both necrophilia and other forms of sexual assault.1 79 On ap­
peal, the court held that the testimony was inadmissible on two 
grounds. First, the court held that the prosecution had "violated its duty 
to provide West pre-trial discovery of Dr. Galvez' necrophilia theo­
ry,,,180 and that this violation was not cured by granting the defense a 
half-day recess before cross-examining Dr. Galvez: 

Precisely because the prosecution's necrophilia theory was so central 
to the question whether West could be exposed to the death penalty, 
a day's break in the ac tion was an inadequate antidote for the 
prosecution's discovery violation. This is the sort of prosecution 
theory which, had the defense known of it prior to trial, may well 
have altered the entire defense strategy. It is the sort of theory which 
would no doubt have sent the experts scurrying to the books for 
study and reflection. With all else that must of necessity be consid­
ered in a capital murder trial, unreality attends any suggestion that 
defense counsel can stop in midstream and become sufficiently in­
formed on a subject like necrophil ia to cross-examine with compe­
tence.181 

Second, the court held that the testimony was inadmissible in the ab­
sence of testimony that West was suffering from necrophilia and that 
the disorder reasonably explained or produced his behavior.182 The 
court explained that "evidence which only describes the characteristics 
of the. typical offender has no relevance to whether the defendant com­
mitted the crime in question.

,,183 
Evidence that is otherwise relevant "may be excluded if its proba­

tive value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury . . .  ." 184 Where the de­
fendant is not (or cannot be) charged with committing specific acts of 
necrophilia, it seems apparent that identifying a criminal defendant as a 
necrophile may create a risk of unfair prejudice against the defendant 
in the minds of the jury. The disgust and outrage that society feels 
against those who desecrate corpses and against sexual offenders in 
general combine to create a particular repugnance for those accused of 
necrophilia.18s It is not difficult to imagine that evidence of such acts 

179. Id. at 14-15. 
180. Id. at 17. 
181 .  Id. at 19. 
182. Id. at 20-21. 
183. Id. at 21 (quoting State v. Clements, 770 P.2d 447, 454 (Kan. 1989». 
184. FED. R. EVID. 403; see also CAL. EVID. CODE § 352 (West 1995). 
185. See, e.g., Locke v. State, 501 S.W.2d 826, 829 (Tenn. Ct. App. 1973) (dissenting 

opinion) ("I personally consider [necrophilia) the most loathsome, degrading and vile sexual 
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may cause the jury to decide the case on an emotional basis rather than 
a rational one.l86 

In one case, however, the California Supreme Court rejected the 
argument that identifying the defendant in a rape case as a necrophile . 
was prejudicial error. In People v. Kemp,187 the defendant was con­
victed of the murder of one victim, the rape and kidnaping of a second 
victim, and the rape of a third victim and was sentenced to death.188 
On appeal, the California Supreme Court considered whether it was 
error to admit the opinion testimony of the State's expert that "I be­
lieve that the man does enjoy sexual relations with a dead person[,] 
necrophilia as we term it.,,189 The Court concluded that where the 
expert's testimony was not deliberately elicited by the prosecution, but 
came in as a natural response to a question concerning the defendant's 
ability to form the requisite intent, and was not objected to by the 
defendant's counsel at trial, allowing the statement to remain in the 
record was not prejudicial error:90 The court's rationale, however, left 
open the possibility that admission of such a statement would be preju­
dicial error if it was objected to at trial or if it was deliberately elicited 
by the prosecution or unduly emphasized in argument. 

In weighing the probative value of such evidence against its preju­
dicial effect, however, one must consider the more specific mandate of 
Rule 404(b) or similar state rules:91 Federal Rule 404(b) provides: 

Evidence of other crimes, wrongs or acts is not admissible to prove 
the character of a person in order to show action in conformity 
therewith. It may, however, be admissible for other purposes, such 
as proof of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident . . . . 192 

This subsection "has emerged as one of the most cited Rules in the 

activity imaginable. . . . [It is] so horrible as to be repugnant to all but the most de­
praved."). 

186. See Advisory Committee Note to FED. R. Evm. 403 (defining unfair prejudice as 
"an undue tendency to suggest decision on an improper basis, commonly, though not neces­
sarily, an emotional one."). 

187. 55 Cal. 2d 458, 1 1  Cal. Rptr. 361, 359 P.2d 913 (1961). 
188. [d. at 462, I l  Cal. Rptr. at 362, 359 P.2d at 914. . 
189. [d. at 473, 1 1  Cal. Rptr. at 369, 359 P.2d at 921. 
190. [d. 

191.  See FED. R. EVID. 404(b); CAL. EViD. CODE § I lOl(b) (West 19-); see also Advi­
sory Committee Note to FED. R. EViD. 403 ("The rules which follow in this Article are con­
crete applications evolved for particular situations. However, they reflect the policies underly­
ing the present rule, which is designed as a guide for the handling of situations for which 
no specific rules have been formulated."). 

192. FED. R. EViD. 404(b). 
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Rules of Evidence."193 It is also one of the most controversial. Many 
commentators have pointed out that although Rule 404(b) prohibits the 
use of evidence of an accused's general propensity, the use of other 
acts .to prove identity or intent often comprises nothing more than evi­
dence of a highly specific and/or unusual propensity on the part of the 
accused. 194 

Under Section 404(b) , evidence of necrophilic acts on the part of 
the accused typically will be offered to show the accused's intent or 
motive to kill (in order to carry out a necrophilic fantasy). For exam­
ple, evidence that the accused had intercourse with the victim imme-

. diately after the killing might tend to show a motive for the killing, 
which could in tum support a fmding of premeditation.19s Such an 
inference would not be improper under Rule 404(b), because it con­
cerns conduct directed toward the specific victim rather than the 
accused's general propensity to commit such acts. 

Evidence of other crimes may also be admitted to rebut the 
defendant's claim that he or she was an unwilling participant in the 
charged crimes.l96 In State v. Walters,l97 for example, the defendant 

193. Advisory Committee's Note to 1991 Amendment of FED. R. EVID. 404(b). 
194. See generally Edward J. Imwinkelried, The Use of Evidence of an Accused's Un­

charged Misconduct to Prove Mens Rea: The Doctrines Which Threaten to Engulf the Char­
acter Prohibition, 51 OIDO ST. LJ. 575 (1990); H. Richard Uviller, Evidence of Character 
to Prove Conduct: Illusion, Illogic, and Injustice in the Courtroom, 130 U. PA. L. REv. 845 
(1982); Richard B. Kuhns, The Propensity to Misunderstand the Character of Specific Acts 
Evidence, 66 IOWA L. REv. 777 (1981). 

195. See Harris v. Commonwealth, 793 S.W.2d 802, 806 (Ky. 1990) (evidence that dead 
woman's body was subjected to sexual intercourse after she died supported rmding that de­
fendant intended to rape victim); cf. United States v. Bradshaw, 690 F.2d 704, 708-09 (9th 
Cir. 1982) (evidence that defendant had homosexual relationship with nine-year-old boy after 
kidnapping admissible to prove motive). But see United States v. Anderson, 36 MJ. 963, 
978, 981 (A.F.C.M.R. 1993) (accused's statement that he attempted to have intercourse with 
his wife either immediately before, during or immediately after he killed her had no proba­
tive value to charge of murder under Mil. R. Evid. 404(b». The court in Anderson held that 
the admission of the statement was an abuse of discretion, but it concluded that the error 
was harmless under the circumstances, because "it proved little more than was suggested by 
the state of the victim's attire when she was discovered." [d. at 981 .  However, if one as­
sumes that the victim's attire and the statement both tended to prove the accused's intent to 
have intercourse, it is difficult to understand why the court concluded that the former was 
admissible but the latter was nol 

196. See, e.g., United States v. Hearst, 563 F.2d 1331 ,  1335-37 (9th Cir. 1977) (evidence 
of subsequent crimes committed by accused admissible to prove voluntary participation in 
bank robbery and to negate anticipated defense of duress); if. CHRISTOPHER B. MUELLER & 
LAIRD C. KIRKPATRICK, EVIDENCE § 4.23, at 282 (1995) (evidence of other crimes admis­
sible to prove accused's predisposition to rebut a defense of entrapment). This use of other 
crimes evidence may be analogized to using other crimes to prove "absence of mistake or 
accident" which is one of the permissible purposes listed in the Rule. See FED. R. EVID. 
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was charged with two counts of murder in which one victim's body 
was repeatedly sexually molested.198 The prosecution offered evidence 
that the accused had participated in another murder in a different state 
in which the victim's body had been sexually molested.l99 On appeal, 
the court held that evidence of the second murder and associated acts 
of necrophilia was admissible: 

In both the Powe murder and the N. and Phill ips murders, the vic­
tims were abducted; they were taken by automobile to wooded areas; 
there was sexual activity with the victims; the victims were killed; 
there was sexual activ ity with the dead bodies; and the bodies were 
disposed of. . . . Presence and participation in the later Powe murder 
certainly have a bearing on Walters' innocent explanations of her 
presence and partic ipation at the earlier killings. The probative value 
of this ev idence, to show Walters' continuing assoc iation and partici­
pation with Willie as it relates to intent, certainly outwe ighs its con­
cededly prejudicial effect.200 

Similarly, evidence that the accused committed other crimes that share 
a highly distinctive similarity with the crimes at issue ("modus operan­
di") may also be admissible to prove identity.201 When used for this 
purpose, however, the other crimes must have been committed in such 
a distinctive manner as to demonstrate a high probability that the same 
person must have committed both sets of crimes.202 

At common law, evidence of other crimes also could be admitted 
if they were part of the "res gestae," that is, if they were part of the 
series of events for which the defendant was being charged.203 An il-

404(b). 
197. 514 So. 2d 257 (La. CL App. 1 987). 
198. [d. at 260-61 .  The victim was an eight-year old girl that was sexually abused for 

several hours before she was killed. After her death, she was raped anally by Willie, the 
accused's lover. [d. at 260. Another companion, Phillips, then had sexual intercourse with the 
body. [d. Willie then killed Phillips in a quarrel, and Willie and Walters disposed of his 
body. [d. at 261. Finally, before disposing of the eight-year-old's body, "Walters lay across 
the body and watched while Willie raped the body." [d. 

199 . [d. at 261-62 ("Willie killed the hitchhiker with a hammer and had anal intercourse 
with the dead body. Then Walters had sexual intercourse with the body. They [then] had 
sexual intercourse with each other lying on the body."). 

200. [d. at 266. 
201. MUELLER & KIRKPATRICK, supra note 196, § 4.22, at 278-79. 
202. [d.; see also McCORMICK ON EVIDENCE § 190 (4th ed. 1992) (''The pattern and 

characteristics of the crimes must be so unusual and distinctive as to be like a signature."). 
203. See MCCORMICK, supra note 202, § 190 (other crimes evidence may be admitted 

"[t]o complete the story of the crime on trial by placing it in the context of nearby and 
nearly contemporaneous happenings."). The McCormick treatise cautions, however, that "[t]his 
rationale should be applied only when reference to other crimes is essential to a coherent 
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lustration of this principle is found in State v. Schmidt,204 in which 
the defendant was convicted of the murder of his stepdaughter. The 
young victim was asleep in bed with her mother when the defendant 
fatally struck her with an axe. The defendant then carried the dead girl 
into an adjacent room and placed her on a bed, where, in the words of 
the court, "an act abhorrent and unthinkable was committed by defen­
dant.

,,
20s On appeal, the defendant objected to the admission of evi­

dence that he had confessed to having intercourse with the girl's body, 
arguing that proof of a separate, uncharged crime was irrelevant to the 
charge of murder.206 The Louisiana Supreme Court held that the con­
fession was admissible, on the ground that the act of intercourse was so 
closely connected and linked to the murder as to form a component 
part of the killing.2JT/ The court also noted that it was a mistake to say 
that a "crime" separate and distinct from the murder was committed by 
the defendant because "[s]exual intercourse with the dead body of a 
human being, however shocking it may be, had not been made a 
crime."208 

The result in Schmidt is consistent with the analysis that would 
occur under Federal Rule 404(b). Evidence of other crimes may be 
admitted if they are "inextricably intertwined" with the crimes for 
which the accused is on trial, or if necessary to provide background or 
context for the charged crimes.209 Because Rule 404(b) encompasses 
evidence of "other crimes, wrongs or acts," however, whether the un­
charged misconduct actually constitutes a crime is unimportant; the 
question is whether the evidence poses the risk of unfair prejudice 
against the accused.2lD 

The most difficult situation occurs when the prosecution seeks to 

and intelligible description of the offense at bar."). [d. 
204. 1 1 2  So. 400 (La. 1927). The statement of facts that follows is adapted from the 

opinion of the court. [d. at 400-01. 
205. [d. at 400. 
206. [d. at 401 .  
207. [d. 

208. [d. 
209. See MUELLER & KIRKPATRICK, supra note 196, § 4.20, at 260-61, § 4.23, at 281-

82; if. United States v. Anderson, 36 M.1. 963, 982 (A.F.C.M.R. 1 993) (holding that limiting 
instruction was not required "because the uncharged misconduct is part of the chain of 
events that leads to the consummation of the crime charged or is part and parceL") (con­
struing Mil. R. Evid. 404(b». 

210. See Anderson, 36 M.1. at 979 (holding that the legality of necrophilia was not dis­
positive because "the uncharged misconduct rule is not limited to crimes but also includes 
evidence of other acts, apparently without regard to whether they were criminal or merely 
reprehensible.") (construing Mil. R. Evid. 404(b». 
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introduce evidence of the accused's general necrophilic tendencies. In 
such a case, the opposing directives of Rule 404(b) are seemingly irre­
concilable. On the one hand, evidence of the accused's general propen­
sity toward necrophilia is inadmissible to prove action in conformity 
therewith. On the other hand, evidence of the accused's propensity 
toward necrophilia is highly relevant to prove motive, which is listed as 
a permissible purpose under Rule 404(b). 

People v. ClarJ(-1 I illustrates the inherent tension in Rule 404(b). 
In Clark, the defendant was convicted of the murder of six prostitutes. 
On appeal, he objected to the admission of evidence of his statement 
that "he had found a new 'sexual high' in slitting prostitutes throats 
while engaged in sex, so he could feel their vaginas tighten as they 
died.,,212 The California Supreme Court held that the statement was 
admissible because the defendant had failed to make a timely and spe­
cific objectioq to the testimony. 213 The Court then added: 

In any event, the testimony was admissible under Evidence Code 
section 1 10 1, subdivision (b), as evidence of motive. Evidence of 
motive was relevant to the disputed issue of identity. 

The murder victims were all prostitutes and, with the exception 
of Karen Jones, all were found nude, suggesting a sexual motivation. 
The killer apparently engaged in deviant sexual practices, telling 
Mindy Cohen he had post mortem sex with Marano and Chandler, 
and threatening to kill Cohen and then "make love" to her in the 
same way. Other evidence supported the theory that post mortem sex 
had taken place in some of the murders. . . . The killer achieved 
additional sexual gratification from describing his necrophilic acts to 
Cohen over the telephone. Evidence of defendant's sexual interest in 
and gratification from necrophilic activities and fantasies constituted 
a highly distinctive mark of commonality with the killer . . . .  
. . . The testimony was highly probative. The description of slitting 

the throats of prostitutes was presented as a statement of defendant's 
interests. There was no claim it described an actual killing. There 
was no abuse of discretion.214 

If any of the murders in Clark had been committed in the manner de­
scribed in Clark's statement, the statement certainly would have been 
admissible, either as a confession to one of the charged murders, or at 
least as evidence of a modus operandi so similar that identity could be 

21 1 .  3 Cal. 4th 41 ,  10  Cal. Rptr. 2d 554, 833 P.2d 561 (1992). 
212. 1d. at 125, 10 Cal. Rptr. 2d at 599, 833 P.2d at 606. 
213. Id. at 125-26, 10 Cal. Rptr. 2d at 599, 833 P.2d at 606. 
214. 1d. at 127, 10 Cal. Rptr. 2d at 600, 833 P.2d at 607. 
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inferred. The difficulty with the court's reasoning in Clark is the sug­
gestion that the statement was admissible because "[t]here was no 
claim it described an actual killing.,,215 If so, then the probative value 
of the statement rested solely on the argument that Clark had a pro­
pensity for killing and necrophilia. Since the statement was highly 
prejudicial whether or not it was true, under a strict reading of section 
1 101(b), the statement would have been inadmissible.216 However, 
courts have consistently given Rule 404(b) and similar state rules a 
more permissive reading in cases involving deviant sexual behav­
ior.217 

Perhaps recognizing the difficulty of applying Rule 404(b) in such 
cases, in 1994 Congress enacted Federal Rules 413,218 41 4,219 and 
415,220 which make prior acts of sexual assault and child molestation 
admissible in both criminal and civil cases involving those offens­
es.221 "Sexual assault" is defined to include: 

,
(I) any conduct proscribed by chapter I09A of title 18, United 
States Code; 
(2) contact, without consent, between any part of the defendant's 

215. Id. 
216. Cf. MUELLER & KIRKPATRICK, supra note 196, § 4.22, at 274 n.6 ("A distinction 

must be drawn between using evidence of sexual desire to prove motive, where motive is an 
issue, and using evidence of 'lustful disposition' to prove conduct in accordance with that 
disposition, a usage prohibited by PRE 404(b)."). 

217. See MCCORMICK, supra note 202, § 190 ("In some jurisdictions, [evidence of other 
crimes is admissible] to show a passion or propensity for abnormal sexual relations. Initially, 
proof of other sex crimes was always confined to offenses involving the same parties, but a 
number of jurisdictions now admit other sex offenses with other persons, at least as to of­
fenses involving sexual aberrations."); David J. Kaloyanides, Note, The Depraved Sexual 
Instinct Theory: An Example of Propensity for Aberrant Application of Federal Rule of Evi­
dence 404(b), 25 LoY. L.A. L. REv. 1297 (1992); M.C. Slough & J. William Knightly, Oth­
er Vices, Other Crimes, 41 IOWA L. REv. 325, 332-36 (1956). 

218. See FED. R. EVID. 413(a) ("In a criminal case in which the defendant is accused of 
an offense of sexual assault, evidence of the defendant's commission of another offense or 
offenses of sexual assault is admissible, and may be considered for its bearing on any matter 
to which it is relevant"). 

219. See FED. R. EVID. 414(a) ("In a criminal case in which the defendant is accused of 
an offense of child molestation, evidence of the defendant's commission of another offense 
or offenses of child molestation is admissible, and may be considered for its bearing on any 
matter to which it is relevant."). 

220. See FED. R. EVID. 415(a) ("In a civil > case in which a claim for damages or other 
relief is predicated on a party's alleged commission of conduct constituting an offense of 
sexual assault or child molestation, evidence of that party's commission of another offense or 
offenses of sexual assault or child molestation is admissible and may be considered as pro­
vided in Rule 413 or Rule 414 of these Rules."). 

221. Some states have enacted similar rules. See, e.g., CAL. EVID. CODE § 1 108 (West 
Supp. 1997). 
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body or an object and the genitals or anus of another person; 
( 3) contact, without consent, between the genitals or anus of the 
defendant and any part of another person's body; 
( 4) deriving sexual pleasure or gratification from the infliction of 
death, bodily injury, or physical pain on another person; or 
(5) an attempt or conspiracy to engage in conduct described in para­
graphs ( 1)_( 4).222 

It is unclear whether acts of necrophilia would fall within this defmi­
tion. Although most courts have interpreted "person " to mean a living 
person,223 the phrase "another person's body " in paragraph (3) could 
be interpreted to include a dead body. 

v. CONCLUSION 

While the concept of necrophilia may be difficult for the larger 
part of society to comprehend, the offensive nature of the behavior is 
easily grasped, especially when the victim of the necrophilic act is a 
deceased family member, friend, or acquaintance. Suggesting that indi­
viduals who engage in acts of necrophilia are typically afflicted with 
mental disorders hardly brings relief to society or grieving family 
members. It is therefore important that action be taken to criminalize 
necrophilia. 

Although there is dicta in two California cases suggesting that 
necrophilia may be punished under the existing provision for "mutila­
tion " of a corpse, other authority strongly suggests that sexual violation 
of a corpse does not fall within the ordinary defmition of "mutila­
tion.

,,
224 Since there is serious doubt whether the existing statute 

makes necrophilia a criminal offense, the Legislature should clarify the 
law, either by amending Health & Safety Code section 7052 or by 
adding a new section to the Penal Code. 

On January 4, 1996, less than four months after the break-in at 
Forest Lawn Memorial Park, 225 a bill was introduced in the California 
Assembly to criminalize acts of necrophilia.226 The bill proposed add­
ing a new section to the California Penal Code that would read: 

222. FED. R. EVID. 413(d). 
223. See notes 68-93 and accompanying text 
224. See notes 34-37 and accompanying text. 
225. See notes 1-3 and accompanying text. 
226. A.B. 1992, Cal. Assemb. 1995-96 Reg. Sess. (1996) (available in WESTLAW, CA­

BILLS database). The bill was introduced by Assembly Member Juanita McDonald (D-Car­
son). [d. 
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A person who engages in sexual activity, as defmed in subdivision 
(d) of Section 289.6, with a corpse is gUilty of a felony and shall be 
punished by imprisonment in the state prison not to exceed . one 
year.227 

577 

The bill was referred to the Assembly Committee on Public Safety, but 
a hearing scheduled for April 9, 1996, was canceled, and the bill was 
not enacted.228 

The defmition of "sexual activity " incorporated by reference in the 
proposed statute includes sexual intercourse, sodomy,229 oral copula­
tion,230 and "[p]enetration, however, slight, of the genital or anal 
openings of another person by a foreign object, substance, instrument, 
or device, for the purpose of sexual arousal, gratification, or 
abuse.

,,
231 This defmition, however, would not appear to include sexu­

al contact that does not involve the genitals, mouth or anus of the 
corpse, such as masturbation on another part of the dead body. The 
authors believe that a more comprehensive defmition prohibiting all 
sexual contact is warranted.232 

The maximum punishment provided by the proposed statute is the 
same as that imposed for consensual sexual activity with a minor.233 
It is less severe, however, than the punishment imposed for mutilation 
or disinterment of a corpse. The latter offense is a fe1ony,23 4 and 
where punishment is not otherwise specified, the default punishment 
for felonies is imprisonment for 16  months, or two or three years.23S 

227. Id. § 1 (setting forth text of proposed CAL. PENAL CODE § 287). 
228. Id. (California Bill Tracking Summary) (available in WESlLAW, CA-BILLS data­

base). 
229. Sodomy is dermed as "sexual conduct consisting of contact between the penis of 

one person and the anus of another person. Any sexual penetration, however slight, is suffi­
cient to cOmplete the crime of sodomy." CAL. PENAL CODE § 286(a) (West Supp. 1997). 

230. Oral copulation is defined as "the act of copulating the mouth of one person with 
the sexual organ or anus of another person." CAL. PENAL CODE § 288a(a). 

231 .  CAL. PENAL CODE § 289.6 (West Supp. 1997). 
232. See notes 153-156 and accompanying text. 
233. See CAL. PENAL CODE § 261 .5(c) (West Supp. 1997) (unlawful sexual intercourse 

with a minor more than three years younger than the perpetrator); § 286(b)(1) (West Supp. 
1997) (sodomy); § 288a(b)(I) (West. Supp. 1997) (oral copulation); § 289(h) (West Supp. 
1997) (penetration by unknown object). If the perpetrator is over age 21 and the victim is 
under age 16, the maximum punishment is increased. See CAL. PENAL CODE § 261 .5(d) 
(West Supp. 1997) (four years); § 286(b)(2) (West Supp. 1997) (felony); § 288a(b)(2) (West. 
Supp. 1997) (felony); § 289(i) (West Supp. 1997) (felony). The default punishment for a 
felony is a maximum of three years. CAL. PENAL CODE § 18 (West 1988). See note 235, 
infra. 

234. See CAL. HEALTH & SAFETY CODE § 7052 (West Supp. 1997). 
235. Section 18 of the Penal Code provides: 
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The authors believe that it is inappropriate to provide a lesser punish­
ment for necrophilia. Sexual activity with a corpse is at least as offen­
sive to the family and to the community as is mutilation or disin­
terment. 

In light of this analysis, the authors propose the following alterna-
tive statute: 

A person who engages or attempts to engage in sexual contact with 
a corpse is guilty of a felony. For the purposes of this section, "sex­
ual contact" is defined to include any physical contact committed for 
the purpose of sexual arousal or gratification. 

The break-in at Forest Lawn Memorial Park, despite its offensive 
nature, may have provided the California Legislature with an excellent 
opportunity to enact legislation outlawing necrophilia. Because our 
society is generally outraged by the notion of sexual contact with dead 
bodies, the Legislature should take advantage of the opportunity before 
more individuals engage in the legal defilement of human remains. 

Except in cases where a different punisiunent is prescribed by any law of this state, 
every offense declared to be a felony, or to be punishable by imprisonment in a 
state prison, is punishable by imprisonment in any of the state prisons for 1 6  
months, or two or three years; provided, however, every offense which is prescribed 
by any law of the state to be a felony punishable by imprisonment in any of the 
state prisons or by a fine, but without an alternate sentence to the county jail, may 
be punishable by imprisonment in the county jail not exceeding one year or by a 
fme, or by both. 

CAL. PENAL CODE § 18 (West 1988). It is unclear whether the proviso is limited to felonies 
which provide a fme as alternative punisiunent, or whether it provides a county jail alterna­
tive for all felonies where such an alternative is not otherwise provided, including those that 
are punishable by a fine. In 1956, however, the Attorney General declared that the former 
interpretation was correct. 28 Op. Att'y Gen. 279 ( 1956). Since the Attorney General's opin­
ion came only three years after the proviso was added to the statute, see Historical Note to 
CAL. PENAL CODE § 18 (West 1988), it should be considered authoritative. The Attorney 
General's construction is also supported by the 1957 amendment to the statute, which 
amended the former second paragraph to read, "[t]his section shall not be construed to apply 
to . • • any offense which is prescribed by any law of this State to be a felony punishable 
by imprisonment in any of the state prisons, but without alternative of fme." Historical Note 
to CAL. PENAL CODE § 1 8  (West 1988). Since the Attorney General's interpretation preceded 
the enactment of the 1957 amendment, the subsequent deletion of the entire second para­
graph in 1976 should not be construed to change the meaning of the proviso. 


